(& -l RECEIVED

SUPREME COURT
STATE OF WASHINGTON
May 08, 2015, 10:49 am
BY RONALD R. CARPENTER
CLERK

= o

No- G\ Lo |y~ 7 RECENED BY E-MAL

SUPREME COURT
OF THE STATE OF WASHINGTON

SPOKANE COUNTY, a political subdivision of the State of Washington,
HARLEY C. DOUGLASS, INC.

Respondent,
V.
EASTERN WASHINGTON GROWTH MANAGEMENT HEARINGS

BOARD, a statutory entity, FIVE MILE PRAIRIE NEIGHBORHOOD
ASSOCIATION, AND FUTUREWISE, a Washington Non-Profit

Organization,
Appellants,
PETITION FOR REVIEW
Dan Catt
Sr. Deputy Prosecuting Attorney
WSBA #11606

Spokane County Prosecuting Attorney
1115 West Broadway, 2™ Floor
Spokane, Washington 99260
Telephone: (509) 477-4509

David W. Hubert

Attomney at Law

WSBA #16488

20953 North 79" Drive
Peoria, Arizona 85382-4455
Telephone: (509) 998-1152




TABLE OF CONTENTS

I IDENTITY OF THE PETITIONER .......ccccccvuvemimnninnniriinnnninninsirnnns 1
II. CITATION TO COURT OF APPEALS DECISION .......ccccoevvnruennen 1
III. ISSUES PRESENTED FOR REVIEW..........ccccenmmmirirnmiicnnnenns 2
IV. STATEMENT OF THE CASE.......cccoumrririniirensnsirnisiscasaienes 2
V. ARGUMENT ......ooiiiiierrrrcrreetntrecccsssesesesssessssasissseasasasanaens 4

A.  THE OPINION OF DIVISION III OF THE
COURT OF APPEALS CONFLICTS
WITH DECISIONS OF THE SUPREME
COURT AND OTHER COURT OF
APPEALS DECISIONS ......coiiicitnnrirceisesnnenns 4

1. The Court of Appeals’ Decision Ignores the
GMA Requirement that Local Jurisdictions
be Given Broad Deference For Planning
Actions that are Consistent With the GMA ..........coouneeen. 4

2. The Court of Appeals’ Decision Demands
that a Comprehensive Plan Amendment/
Development Regulation Comply with the
Z00INE COdE.....vieeeviiirieirriciiceiecrreesaeesieresese s eeseresanese 8

B. THE DECISION OF THE COURT
OFAPPEALS HIGHLIGHTS ISSUES
OFSUBSTANTIAL PUBLIC INTEREST
THAT SHOULD BE DETERMINED BY
THE SUPREME COURT .........cccccvmminnnnininincrenninnns 10

1. The Deference Mandated by RCW
36.70A.3201 is an Issue of Substantial
PUDBIC INEETESE oo eeeeeeeeeeeeeeeeeeeeesesaenaesere e 10

il




2. The Court_of Appeals Decision Creates

Confusion Over When a _Site Specific
Rezone is Reviewable by the Growth
Management Hearings Board and When it is
Reviewable by the Superior Court

VL CONCLUSION ......ccocrtrvirmurirnenersssssssinssnssssssssessssssssssssssssassassansins 15

VIL APPENDIX ...t sne s tsrsssssssssssessssessessssnnes A8

il




TABLE OF AUTHORITIES
PAGE
WASHINGTON CASES

Coffey v. City of Walla Walla,

145 Wn. App. 435, 187 P.3d 272 (2008).....c.ccvrmvveremvererrervrcnrenaens 13,14
Kittitas County v. Kittitas County Conservation,

176 Wn. App. 38,308 P.3d 745 (2013)...ccceuervniiiccniieicicriaenens .8, 14
Quadrant Corp. v. State Growth Mgmt. Hearings Bd.,

154 Wn.2d 224, 110 P.3d 1132 (2005)......ccccvvrerrurrrerurennas 4,5,6,7,9,15
Spokane County v. Eastern Washington Growth

Mgmt. Hrg. Bd., 173 Wn. App. 310,293 P.3d

1248 (2013) ettt 6,10, 11
Spokane County v. Eastern Washington Growth

Mgmt. Hrg. Bd, 176 Wn. App. 555, 309 P.3d 673

(2013) sttt 6, 8,14
Wenatchee Sportsman Assoc. v. Chelan County,

141 Wn.2d 169, 4 P.3d 123 (2000).....ccocevrervrerrrcrnenns 9,12,13,14,16
Woods v. Kittitas County,

162 Wn.2d 597, 174 P.3d 25 (2007)....cccoenuvreverccenenes 9,12,13,14,15,16

STATUTES
RCW 36.70A.070 ..ot ectceneneiererereeeseeeseeesosereresessensnsssassesens 6
RCW 36.70A.280 ..ottt esssbssssonenses 2,3
RCW 36.70A.320 ..ottt estesesssesssasssasasessssnssesssesssens 4
RCW 36.70A.3201 ...onriiieeceeeeereeeeeeesnete e 2,5,7,10,11, 15
RCW 36.70C.030 ..ottt sere e nesesssse e s essaaans 9
OTHER REGULATIONS

Spokane County Zoning Code 14.402.040 .......ccoceovreeeereeennncnrncnennenens 8,9

v




I. IDENTITY OF PETITIONER

The County of Spokane, a political subdivision of the State of
Washington, the Respondent before the Court of Appeals below (hereinafter
referred to as “Spokane County” or “Petitioner”), brings this Petition for
Review to the Supreme Court. Spokane County is also the Respondent in
both the action before the Growth Management Hearings Board and before
the Superior Court.

II. CITATION TO COURT OF APPEALS DECISION

The decision of the Court of Appeals for which review is sought is
Court of Appeals, Division III, case number 31941-5-II1, which decision
was filed by the Court of Appeals on April 9, 2015. (A copy of the Court
of Appeals decision accompanies this Petition as Appendix A). The
decision of the Court of Appeals is the result of review by the Court of
Appeals of a Final Decision and Order of the Eastern Washington Growth
Management Hearings Board regarding case number 12-1-0002, dated
August 23, 2012. (A copy of the Eastern Washington Growth
Management Hearings Board, Final Decision and Order, Case No. 12-1-

0002 accompanies this Petition as Appendix B).




ITI. ISSUES PRESENTED FOR REVIEW

The issues presented for review by this Court are:

1. Whether RCW 36.70A.3201 requires the Growth
Management Hearings Board and Courts of Appeal to defer to local
jurisdictions in how they plan under a comprehensive plan that is
consistent with the requirements and goals of the Growth Management
Act?

2. Whether a rezone that is adopted concurrently with a
comprehensive plan amendment that authorizes the rezone, and is thus a
development regulation, is subject to the local jurisdiction’s zoning code?

3. Whether RCW 36.70A.280 authorizes the Growth
Management Hearings Board’s consideration of an allegation that a site
specific rezone violates the local jurisdiction’s zoning code?

IV. STATEMENT OF THE CASE

The decision of the Court of Appeals from which this Petition for
Review 1s taken stems from an action of Spokane County in a property
owner requested site-specific rezone of his property from Low Density
Residential Zoning to Medium Density Residential zoning. Appendix C, p.
2. To accomplish the requested rezone of the property, the Spokane County
Comprehensive Plan Map first needed to be amended to allow the requested

change in zoning. Appendix C, p.2.




The requested site specific comprehensive plan amendment was
considered along with several other proposed comprehensive plan
amendments during the annual amendment process conducted by Spokane
County and the amendment was adopted as requested. Appendix C, p. 4;
Appendix D, p.6. Along with the comprehensive plan amendment, and
during the amendment process, Spokane County also considered the
requested rezone of the property as requested by its owner, and the rezone
was adopted immediately following the adoption of the comprehensive plan
amendment and was published in the same ordinance by which the
comprehensive plan amendment was adopted. Appendix C, p. 4; Appendix
D, p.6.

The adoption of the comprehensive plan and the rezone were
challenged before the Growth Management Hearings Board pursuant to
RCW 36.70A.280. The Petition for Review before the Growth Management
Hearings Board cited only alleged inconsistencies between the amendment
and rezone and the policies of the Spokane County Comprehensive Plan.
The only alleged violation of the Growth Management Act (GMA) was that
the amendment to the comprehensive plan map caused the comprehensive
plan to be internally inconsistent. Appendix E, pp. 21 - 38. Allegations
were also made that the site-specific rezone was not compliant with the

Spokane County Zoning Code.




The Growth Management Hearings Board found that the amendment
and the rezone were non-compliant with the GMA and with the Spokane
County Zoning Code. Appendix B. The Spokane County Superior Court
reversed the decision of the Growth Management Hearings Board and the
Court of Appeals reversed in part and upheld in part the Growth
Management Hearings Board decision. Appendix A. This matter now
comes to this Court on a Petition for Review.

V. ARGUMENT

A. THE OPINION OF DIVISION III OF THE COURT OF

APPEALS CONFLICTS WITH DECISIONS OF THE SUPREME

COURT AND OTHER COURT OF APPEALS DECISIONS.

1. The Court of Appeals’ Decision Ignores the GMA

Requirement that Local Jurisdictions be Given Broad

Deference For Planning Actions that are Consistent With the
GMA.

In Quadrant Corporation v. Growth Management Hearings Board,
154 Wn.2d 224, 237 - 238, 110 P.3d 1132 (2005), this Court recognized
that “[i]n 1997 the legislature took the unusual additi.onal step of enacting
into law its statement of intent in amending RCW 36.70A.320 to accord
counties and cities planning under the GMA additional deference.” The
Quadrant decision goes on to state:
In the face of clear legislative directive, we now hold that

deference to county planning actions, that are consistent
with the goals and requirements of the GMA, supersedes




deference granted by the APA and courts to administrative
bodies in general.
(Id. at 238; emphasis added)

The fatal error in the decision of the Court of Appeals, Division III,
challenged by this petition for review, is that the Court of Appeals ignores
the very heart of the required deference. The clear legislative directive
referred to by this Court in Quadrant is found in RCW 36.70A.3201; “...
the legislature intends for the board to grant deference to counties and
cites in how they plan for growth, consistent with the requirements and
goals of this chapter.” (Emphasis added) It is consistency with the
requirements and goals of the Growth Management Act (GMA), Title 36,
Chapter 70A, of the Revised Code of Washington, that the grant or denial
of deference under RCW 36.70A.3201 is based, and only upon the
consistency with the requirements and goals of the GMA. RCW
36.70A.3201 (Attached as Appendix I); Quadrant Corporation v. Growth
Managément Hearings Board, supra.

In conflict with the clear legislative directive referred to in
Quadrant, the Court of Appeals’ decision demands strict consistency with
the policies of the Spokane County Comprehensive Plan rather than the
requirements and goals of the GMA. Appendix A, pp. 34 — 52. The Court
of Appeals decision does not refer to any requirement or goal of the GMA

with which the adoption of 11-CPA-05 by Spokane County is inconsistent.




Appendix A. Likewise the Growth Management Hearings Board’s Final
Decision and Order does not cite inconsistency of 11-CPA-05 with any
requirement or goal of the GMA. Appendix B. Appellants Five Mile
Prairie Neighborhood Association and Futurewise’s only claim of
inconsistency with the GMA! is that, in their opinion, 11-CPA-05 is
inconsistent with the policies of the Spokane County Comprehensive Plan
thus the comprehensive plan is internally inconsistent. Appendix E, pp. 21
-38.

To ignore the directive that deference must be given for actions
that are consistent with the requirements and goals of the GMA is in
conflict with Quadrant Corporation v. Growth Management Hearings
Board, supra; Spokane: County v. Eastern Washington Growth
Management Hearings Board, 173 Wn. App. 310, 293 P.3d 1248 (2013);
Spokane County v. Eastern Washington Growth Management Hearings
Board, 176 Wn. App. 555, 309 P.3d 673 (2013); among many other cases
that follow the legislature’s directive.

This challenged decision of the Court of Appeals conflicts with its
decision in Spokane County v. Eastern Washington Growth Management
Hearings Board, 173 Wn. App. 310, 293 P.3d 1248 (2013) regarding the

alleged lack of compliance with Spokane County Comprehensive Plan

'RCW 36.70A.070.




Policy UL.2.16, accessibility to a major arterial. At 173 Wn. App. 333,
the Court of Appeals opines that “if a map amendment meaningfully
advances other comprehensive plan goals and policies, a finding by the
growth board that it fails to advance another — if it fails to advance, for
example, a goal of encouraging high density residential development on
sites having good access to a major arterial — that alone cannot be an
invalidating inconsistency”. In contrast, the Court of Appeals opinion in
this case determines that inconsistency with Policy UL.2.16 by its self is
sufficient to support a finding of non-compliance with the GMA.
Appendix A, pp. 34 — 52, 58 — 63.

If the Court of Appeals’ decision is allowed to stand it would at
best cause confusion regarding the application of the mandate in RCW
36.70A.3201, and at worst be seen as diminishing the legislature’s
directive and this Court’s decision in Quadrant that the Growth
Management Hearings Board is to give broad discretion to planning
decisions that are consistent with a GMA compliant comprehensive plan.
Spokane County respectfully requests review by this Court for
clarification regarding the meaning and application of RCW 36.70A.3201

and the family of cases relying upon it.




2. The Court of Appeals’ Decision Demands that a
Comprehensive Plan Amendment/Development Regulation

Comply with the Zoning Code.

" In Spokane County v. Eastern Washington Growth Management
Hearings Board, 176 Wn. App. 555, 309 P.3d 673 (2013), the Court of
Appeals states that, if a site-specific rezone implements a comprehensive
plan amendment that is adopted concurrently with the rezone, the rezone is
an amendment to a development regulation under the GMA and is
therefore reviewable by the Growth Management Hearings Board. 176
Wn. App. 555, 571 — 572. This same rule is stated in Kittitas County v.
Kittitas County Conservation Coalition, 176 Wn. App. 38, 52, 308 P.3d
745 (2013) and again in the decision challenged by this petition.

In conflict with its opinion that a rezone adopted concurrently with
the comprehensive plan map amendment that authorizes the rezone is
reviewable by the Growth Management Hearings Board for compliance
with the GMA, the Court of Appeals then opines that the Growth
Management Hearings Board correctly considered whether the rezone was
compliant with Spokane County Zoning Code 14.402.040. Spokane
County Zoning Code 14.402.040 addresses when a rezone is appropriate
independent of a comprehensive plan amendment. See Court of Appeals,
Division III, Unpublished Opinion 31941-5-1II, at pages 52 - 57.

Notwithstanding its opinion that the Growth Management Hearings Board




had jurisdiction to consider compliance with the zoning code, just one
page later the Court of Appeals opines that the Growth Management
Hearings Board probably lackéd jurisdiction over the challenge to the
rezone under Spokane County Zoning Code 14.402.040. This latter
opinion is most likely based upon well established law found in Quadrant
Corporation v. Growth Management Hearings Board, supra, and
Wenatchee Sportsman Association v. Chelan County, 141 Wn.2d 169, 178
~ 183, 4 P.3d 123 (2000). See also RCW 36.70C.030 and Woods v.
Kittitas County, 162 Wn.2d 597, 174 P.3d 25 (2007). Development
regulations, such as zoning codes, directly constrain site-specific land use
decisions, which decisions are subject to the exclusive jurisdiction of the
superior court for review. Woods v. Kittitas County, at 613 — 614.

If a rezone adopted concurrently with a comprehensive plan
amendment is a development regulation, then it is subject to the
jurisdiction of the Growth Management Hearings Board solely for a
determination of compliance with the requirements and goals of the GMA,
the rezone is not subject to review for compliance with the zoning code.
RCW 36.70A.280; Woods v. Kittitas County, at 613 — 614. The Court of
Appeals’ decision conflicts with well established law and causes

confusion regarding the interaction between the GMA and LUPA.




Spokane County respectfully requests that this Court accept review
of the Court of Appeals decision on all issues raised in this petition.

B. THE DECISION OF THE COURT OF APPEALS
HIGHLIGHTS ISSUES OF SUBSTANTIAL PUBLIC
INTEREST THAT SHOULD BE DETERMINED BY THE
SUPREME COURT.

1. The Deference Mandated by RCW 36.70A.3201 is an Issue of
Substantial Public Interest.

The decision of the of the Court of Appeals in this matter and in
the decision of Spokane County v. Eastern Washington Growth
Management Hearings Board, 173 Wn. App. 310, 293 P.3d 1248 (2013)
(Headwaters case) highlight the need for clarification of the deference to
be given to local jurisdictions in planning under the GMA when
challenged before the Growth Management Hearings Board. Both of
those cases involve Spokane County’s adoption of a comprehensive plan
map amendment accompanied by a concurrent rezone of a specific parcel
of property.

In both cases the owners of the respective properties requested that
Spokane County rezone their property from Low Density Residential
zoning to a higher density residential zone. Appendix C, pp. 2 — 4;
Appendix F, p.1. A rezone of either of the properties required first that a
comprehensive plan map amendment be adopted relative to the respective

properties. Appendix C, pp. 2 — 4; Appendix F, p.1. Both properties are
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within the UGA established by Spokane County, with pubiic utilities and
services at the property. Appendix D, p. 1. Each of the properties is
unique in its location relative to the surrounding parcels, topography, and
limitations upon development as other than residential properties.
Appendix C, p. 2 — 4; Spokane County v. Eastern Washington Growth
Management Hearings Board, 173 Wn. App. 310, 332 — 333. In the
Headwaters case several of the issues raised before the Growth
Management Hearings Board were the same or similar to the issues raised
in the_ matter in this petition; the issues alleged Spokane County’s failure
to comply with policies of the Spokane County Comprehensive Plan as
those policies were interpreted by the opponents to the amendment and
rezone. Appendix B; 173 Wn. App. 310.

The issué, framed by the two decisions cited above, needing
clarification from this Court is specifically at what point in the planning
process is the deference required by RCW 36.70A.3201 intended to apply?
It seems clear from the statute and from decisions of this Court that, when
a local jurisdiction is planning within the requirements and goals of the
GMA the jurisdiction has broad discretion to balance the local
circumstances to develop a unique plan that addresses the local
circumstances. The question remains, as is the case in this matter and the

Headwaters case, if there are no allegations of non-compliance with a
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specific requirement of the GMA and the local jurisdiétion is applying its
own comprehensive plan policies to a specific and unique property, does
the Growth Management Hearings Board have authority to substitute its
own judgment for that of the locél jurisdiction in evaluating the challenged
planning action?

Although the clear language of the GMA and of the numerous
decisions of this Court and the Courts of Appeal appear to prohibit the
Growth Management Hearings Board from substituting its judgment for
that of the local jurisdiction in matters of applying GMA compliant
comprehensive plan policies to specific properties, based upon unique
local circumstances, that is exactly what the Growth Management
Hearings Board does repeatedly. Guidance from this Court is necessary.

Spokane County respectfully requests that petition for review of
this matter be granted.

2. The Court of Appeals Decision Creates Confusion QOver When

a_Site Specific Rezone is Reviewable by the Growth
Management Hearings Board and When it is Reviewable by

the Superior Court.

This Court’s decisions in Wenatchee Sportsman Association v.
Chelan County, 141 Wn.2d 169, 178 — 183, 4 P.3d 123 (2000) and Woods
v. Kittitas County, 162 Wn.2d 597, 174 P.3d 25 (2007) appear to make

clear what is meant by the term “site specific rezone” and that a site
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specific rezone is solely reviewable by the superior court under the
jurisdiction of the Land Use Petition Act (LUPA).

In Wenatchee Sportsman this Court opines that a site-specific
rezone that is authorized by a comprehensive plan is a “project permit
application” that Growth Management Hearings Board lacks jurisdiction
to review. 141 Wn.2d 179 — 180. The Woods v. Kittitas County decision
draws a distinction between a site specific rezone, one that is requested by
the property owner, and an area-wide rezone affecting more than a single
parcel, which is a legislative act and presumably initiated by the local
jurisdiction’s governing body. Woods v. Kittitas, supra at 610 — 615.
Woods v. Kittitas unequivocally states that a site specific rezone is not
only a project permit application but is also not subject to review for
compliance with the GMA, a site specific rezone is reviewable exclusively
by the superior court under the LUPA. Id.

In contrast to what appears to be a clear statement of the law,
Division III of the Court of Appeals has decided several cases that attempt
to distinguish the Wenatchee Sportsman Association and Woods cases and
appear to draw a different conclusion than does this Court regarding site
specific rezones.

The first decision in the line of cases leading to the confusion

complained of by Spokane County is Coffey v. City of Walla Walla, 145
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Wn. App. 435, 187 P.3d 272 (2008), recognizes that it is not uncommon
for those hoping to develop property to éeek both a comprehensive plan
amendment and a rezone of property in the same proceeding. 145 Wn.
App. 437 — 438. The Court of Appeals goes on to opine that “[ajnyone
seeking to challenge both aspects of a ruling granting both requests would
by statute have to appeal to two entities: the GMHB for the comprehensive
plan amendment and superior court for the rezone. While the two-front
appeal process could be burdensome, we can imagine that trial courts
would be inclined to stay proceedings pending the Board's determination
of the comprehensive plan challenge”. Id. The Court’s decision in Coffey
appears to follow the instruction from Wenatchee Sportsman Association
and Woods.

In the cases of Spokane County v. Eastern Washington Growth
Management Hearings Board, 176 Wn. App. 555, 309 P.3d 673 (2013)
and Kittitas County v. Kittitas County Conservation, 176 Wn. App. 38, 52,
308 P.3d 745 (2013) the Court of Appeals states that a site specific rezone
adopted concurrently or immediately following a comprehensive plan
amendment is a development regulation subject to the GMA, unless the
rezone is “authorized by a then existing comprehensive plan” (emphasis
added). Now in the decision in this current case, Court of Appeals,

Division III, Case Number 31941-5-111, at 52 — 58, the Court opines that
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notwithstanding the jurisdiction of the Growth Management Hearings
Board to review the comprehensive plan amendment and the concurrent
rezone as a development regulation, the Hearings Board is also authorized
to review the rezone for compliance with the Spokane County Zoning
Code. The relationship between the GMA and LUPA however is not
parallel but is hierarchical, thus the Growth Management Hearings Board
has no jurisdiction to determine whether a rezone that is a development
regulation is in compliance with the zoning code, a development
regulation its self. Woods v. Kittitas, supra at 615 — 616.

Clarification regarding to what tribunal a review of a site specific
rezone action is to be taken, and the scope of the review by the Growth
Management Hearings Board, when review there is appropriate, is a
matter of substantial interest to all jurisdictions that plan under the GMA.

V1. CONCLUSION

The Court of Appeals opinion in this case diminishes if not overturns
the directive of RCW 36.70A.3201 and that of the case of Quadrant
Corporation v. Growth Management Hearings Board, 154 Wn.2d 224,
110 P.3d 1132 (2005), that local jurisdictions must be given broad deference
in how they plan within requirements and goals of the GMA. The decision
will condone the Growth Management Hearings Boards substitution of its

own judgment for that of the local jurisdictions regarding the interpretation
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of the local comprehensive plan policies and planning for unique local
circumstances.

Regarding the issue of whether a site-specific rezone is a
development regulation subject to review by the Growth Management
Hearings Board or is a project permit application subject to review by the
Superior Court, this decision conflicts with this Court’s decisions in
Wenatchee Sportsman Association v. Chelan County, 141 Wn.2d 169, 4
P.3d 123 (2000) and Woods v. Kittitas County, 162 Wn.2d 597, 174 P.3d
25 (2007) by inserting language that this Court chose not to include.

Finally, the decision goes beyond the language of the GMA and
decisions of this Court by condoning the Growth Management Hearings
Board’s review of a site-specific rezone, and considering the rezone’s
compliance with the zoning code.

The Court of Appeals opinion in this case conflicts with decisions of
this Court and of the Court of Appeals itself. The decision also points out
the need for clarification from the Supreme Court regarding application and
construction of the Growth Management Act. Spokane County respectfully

requests that the Court accept review of this case on the grounds discussed

above,
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Respectfully submitted this ¥/ day of May, 2015.

STEVEN J. TUCKER
Spokane County Prosecutor

ol

DAN CATT, WSBA #11606
Sr. Deputy Prosecuting Attorney
Attorneys for Spokane County

David W. Hubert
Attorney at Law

g ? 5 mwtf/fz/ulb

DAVID W. HUBERT /
WSBA #16488
Attorney for Spokane County
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APPENDIX
A — Unpublished opinion of the Court of Appeals, Spokane
County v. Eastern Washington Growth Management Hearings
Board, Case No.: 31941-5-I11, Filed April 9, 2015
B — Final Decision and Order of the Eastern Washington
Growth Management Hearings Board, Case No.: 12-1-0002,
Dated August 23, 2012

C - Brief of Respondent Harley C. Douglas, Inc., Court of
Appeals, Division III, Case No.: 31941-5-111

D — Respondent Spokane County’s Response Brief, Court of
Appeals, Division III, Case No.: 31941-5-II1

E — Brief of Appellants Five Mile Prairie Neighborhood
Association and Futurewise

F — Final Decision and Order of the Eastern Washington
Growth Management Hearings Board, Case No.: 10-1-0010

G -RCW 36.70A.070
H ~RCW 36.70A.280
I-RCW 36.70A.3201
J-RCW 36.70C.030

K — Spokane County Zoning Code 14.402.040
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Spokhnty. v. E. Wash. Growth Mgmt. Hearings Bd. (Was*p., 2015)

SPOKANE COUNTY, a political
subdivision of the State of Washington, Respondent,

A\

EASTERN WASHINGTON GROWTH
MANAGEMENT HEARINGS BOARD, a statutory entity, Other,

FIVE MILE PRARIE NEIGHBORHOOD

ASSOCIATION, and FUTUREWISE, a
Washington Non-Profit Organization, Appellants,
HARLEY C. DOUGLAS, Inc., Respondent.
No. 31941-5-I11
COURT OF APPEALS OF THE STATE OF WASHINGTON DIVISION THREE
April 9, 2015

UNPUBLISHED OPINION

T TFEARING, J. 6 We address once
again the compliance of Spokane County
with  Washington's intractable Growth
Management Act (GMA), chapter 36.70A
RCW, this

Page 2

time in the context of a comprehensive plan
amendment that rezoned a parcel of land.
The reviewing administrative agency, the
Growth Management Hearings Board
(GMHB), invalidated the amendment, and
the superior court reversed. We reverse in
part and affirm in part the decisions of the
superior court and remand the case to the
GMHB for further proceedings.

1111+ +0ur previous decision in Spokane
County v. FEastern Washington Growth
Management Hearings Board, 173 Wn.
App. 310, 293 P.3d 1248 (2013) (Spokane
County I), provides answers to some of the
1ssues raised in this appeal, but this appeal
asks many other questions. Like the dispute
in Spokane County J, this dispute is fact
specific and demands a thorough review of
the Spokane County comprehensive plan
and a zoning ordinance, an intimate
evaluation of the record before the Spokane
County Board of Commissioners and the
GMHB, and an analysis of the GMA. We
address both the merits of the challenge to
the rezone and procedural issues under the
GMA.

FACTS

T¥+¥+1 1T Neighbors to 22.3 acres of
undeveloped land and environmental groups
challenged, before the GMHB, Spokane
County's Resolution 11-1191. We refer to
the challengers collectively as the
"Neighborhood Association.”" The resolution
adopted many changes to Spokane County's
comprehensive plan. This appeal solely
addresses a narrow portion of the resolution,
the portion that adopted amendment 11-
CPA-05 to the county's comprehensive plan
and rezoned the 22.3 acres along N. Waikiki
Road from
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low-density residential to medium-density
residential. The amendment allows the
placement of multifamily complexes on the
land, whereas the former zoning allowed
duplexes as the most intense use on the tract.
The Neighborhood Association contends the
rezone, in part, failed to recognize the lack
of access and lack of available utilities to the
site and thereby violated Spokane County's
comprehensive plan, its zoning code, and the
GMA.

t1+1++7+Washington's GMA requires a
county to adopt and maintain comprehensive
plans and development regulations which,
among other goals, provide for the public
facilities and services needed to support new
development and reasonably zone land
within the county. The GMA demands that a
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county yearly update the comprehensive
plan. To help understand the dispute on
appeal, we sketch critical fragments of the
Spokane County comprehensive plan. The
comprehensive plan conveniently divides
itself into chapters by subject matter, with
the first chapter being an introduction. The
introductory chapter explores the nature of a
comprehensive plan and outlines the
demands of Washington's GMA.

TT7+1TTtSpokane County's comprehensive
plan encompasses a set of goals, policies,
maps, illustrations, and implementation
strategies that outline acceptable methods of
physical, social, and economic growth in the
county. A central theme of the plan is the
promotion of economic development that
occurs in harmony with environmental
protection and preservation of natural
resources. The plan "establishes a pattern of
land uses to shape

Page 4

the future in desirable ways." Admin.
Record (AR) at 835. Map designations
incorporate residential, commercial,
industrial and mixed-use areas. Identifying
and defining these land use -categories
ensures  compatibility = among  uses,
protection of property values, and efficient
provision of infrastructure and services.

TiH1T11+Chapter 2 of Spokane County's
comprehensive plan addresses "urban land
use" and its pages start with the letters "UL."
AR at 843-44. The urban land use chapter
provides policy guidance for the
development of  Spokane  County's
unincorporated urban areas. The chapter's
policies strive to improve quality of life,
provide opportunities for innovative
approaches to land use, and protect the
county's community character. The policies
work in tandem with the comprehensive
plan map, which illustrates the location of
various land use categories.

1111111 Chapter 2 of the comprehensive
plan outlines plan goals, with each goal
separately numbered beginning with UL.1.
One goal is to identify and designate land
for residential use into the three categories
of low-, medium-, and high-density areas.
Policy UL.7.1. Low-density residential
includes a density range of 1 to and
including 6 dwelling units per acre;
medium-density residential includes a range
of greater than 6 to and including 15
dwelling units per acre; and high-density
residential is greater than 15 dwelling units
per acre. This appeal entails Spokane
County's change of a tract of land from low-
density residential to medium-density
residential under the county's
comprehensive plan and zoning ordinance.
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TF1HititA number of goals in the
comprehensive plan's Chapter 2 address the
location of multifamily housing. The
Neighborhood Association claims Spokane
County's rezone violated some of these
goals, in particular:

UL.2.16 Encourage the
location of medium and
high density residential
categories near commercial
areas and public open
spaces and on sites with
good access to major
arterials.

UL.2.17 Site multifamily
homes  throughout the
Urban Growth Area as
follows:

a) Integrated into or next to
neighborhood, community
or urban activity centers.

b) Integrated into small,
scattered parcels throughout
existing residential areas.
New multi-family homes
should be built to the scale
and design of the
community or
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neighborhood, while
contributing to an area-wide
density that supports transit
and allows for a range of
housing choices.

AR at 848. A third urban land use policy
goal, UL.2.20 reads:

UL.2.20 Encourage new
developments, including
multifamily projects, to be
arranged in a pattern of
connecting  streets and
blocks to allow people to
get around easily by foot,
bicycle, bus or car. Cul-de-
sacs or other closed street
systems may be appropriate
under certain circumstances
including, but not limited to,
topography and  other
physical limitations which
make connecting systems

police protection, and fire protection. Policy
goal CF.3.1 reads:

Development  shall  be
approved only after it is
determined that public
facilities and services will
have the capacity to serve
the development without
decreasing levels of service
below adopted standards.

AR at 276. The capacity to serve is termed
"concurrency,” which "describes the
situation in which adequate facilities are
available when the impacts of development
occur, or within a specified time thereafter."
WAC 365-196-840(b).

F1+1+1+1The Neighborhood Association
also contends Spokane County violated one
of its zoning ordinances when rezoning the
subject land. Spokane County Zoning Code
(SCZC) section 14.402.040 provides:

impractical.
AR at 849

917+ +11Chapter 7 of the Spokane County
comprehensive plan addresses capital
facilities and utilities. The chapter's pages
begin with CF-1 and its goals begin with
CF.1. According to the plan, public facilities
and services are often taken for granted, but,
without coordination and conscientious
planning for future growth, facilities and
services may be interrupted or inadequate.
One fundamental tenet of the GMA is for
local
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governments to ensure the availability of
adequate public facilities and services to
serve existing and future developments.
Existing facilities and services must be able
to support new development or provisions
for improvements must be made where
deficiencies exist. Capital facilities include
roads, water, sewer, solid waste, parks, jails,

IS
lastcase

The County may amend the
Zoning Code when one of
the following is found to

apply.

1. The amendment is
consistent with or
implements the

Comprehensive Plan and is
not detrimental to the public
welfare.

2. A change in economic,
technological, or land use
conditions has occurred to
warrant modification of the
Zoning Code.

3. An amendment is
necessary to correct an error
in the Zoning Code.

4. An amendment is
necessary to clarify the
meaning or intent of the
Zoning Code.

5. An amendment is
necessary to provide for a
use(s) that was not
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previously addressed by the
Zoning Code.

6. An amendment is deemed
necessary by the
Commission and/or Board
as being in the public
interest.

AR at 1027.

7111111 1Spokane
addressing concurrency also apply to our

dispute. Spokane County Code section

County

13.650.102 reads:

5

13.650.102 - Concurrency
facilities and services,

(1) The following facilities
and services must be
evaluated for concurrency:
(a) Transportation;

(b) Public water;

(c) Public sewer;

(d) Fire protection;

(e) Police protection;

(f) Parks and recreation;

(g) Libraries;

(h) Solid waste disposal;

(1) Schools.

(2) Direct Concurrency.
Transportation, public water
and public sewer shall be
considered direct
concurrency services.
Concurrency requirements
for public water and public
sewer service are detailed in
Section 13.650.112.
Transportation facilities
serving a development must
be constructed, or a

financial  guarantee for
required improvements
must be in place prior to
occupancy. Applicable

permit/project applications
shall required transportation

lastcase

ordinances
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FHPT1iiWe turn now to the land
question.

concurrency review,
described in Section
13.650.104. A Concurrency
Certificate shall be issued to
development proposals that
pass the transportation
concurrency review.

(3) Indirect Concurrency.
Fire protection, police
protection,  parks  and
recreation, libraries, solid
waste disposal and schools
shall be considered indirect
concurrency services.
Spokane  County  shall
demonstrate the adequacy
of indirect concurrency
services through the Capital
Facilities Plan (CFP). The

CFP will be wupdated
annually, at which time all
indirect concurrency

services will be evaluated
for adequacy. The
evaluation will include an
analysis of population, level
of service and land use
trends in order to anticipate

demand for services and

determine needed
improvements. If any
indirect concurrency

services are found to be
inadequate, the County shall
adjust the land use element
to lessen the demand for
services, include a project in
the CFP to address the
deficiency, or adjust the
Level of Service. To
implement any of these
methods an amendment to
the Comprehensive Plan is
required.

Harley C. Douglass,

in
Inc.
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(Douglass), owns 22.3 acres of undeveloped
land, the property at issue in this appeal. The
property lies within Spokane County's
Urban Growth Area (UGA). An urban
growth area is area "within which urban
growth shall be encouraged, and outside of
which growth can occur only if it is not
urban in nature” RCW 36.70A.110.
Existing urban utilities service the Douglass
property. Spokane County Utilities provides
sewer service, and Whitworth Water District
supplies water service.

1111111 TBefore adoption of amendment
11-CPA-05, the Douglass property was
zoned for low-density residential. All
adjacent lands are also zoned for low-
density residential. The county
comprehensive plan identifies the nearest
medium and high density residential areas as
being a mile southeast of the site. The
Douglass land is .9 miles from the nearest
commercial area. The land is not near any
public open space. According to the
Regional Land Quantity Analysis for
Spokane  County  Summary  Report,
redesignation of the Douglass parcel to
medium density is unnecessary to meet
projected growth in Spokane County.

11111+ The following map shows the
property's irregular contour, with the
property lying
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within the bold border:

11111+ TImage materials not available for
display.

AR at 228. The property abuts Waikiki Road
to the east and North Five Mile Road to the
south. According to the hearing examiner's
findings of fact entered in support of a 2007
plat application, Spokane County's Arterial
Road Plan designates Waikiki Road as an
"Urban Principal Arterial,” and North Five
Mile Road as an "Urban Collector Arterial.”
AR at 511. Nevertheless, a Spokane County

I
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Building and Planning staff report and a
letter from Douglass to the Spokane County
Board of Commissioners identified Waikiki
Road as an urban minor arterial.

T1+111TtDouglass' site generally slopes
down from the northwest to the southeast,
away
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from North Five Mile Road and toward
Waikiki Road. Various utility easements
extend through the site. Within the
casements lie a high-voltage overhead
transmission line, associated gravel access
roads, and a high-pressure underground gas
pipeline. Spokane County maintains that,
because of the utility easements and the hilly
and craggy topography of the land, Douglass
may be able to develop only a small portion
of its parcel, that portion being on the
southern edge and the middle of the acreage.

1111+ +1Douglas previously sought to
develop the property into 26 single-family
homes and 12 duplexes. In 2007, a Spokane
County hearing examiner approved a
preliminary plat for the 38 structures in a
subdivision called Redstone. The plat is
pictured here:

LA A

711+711TImage materials not available for
display.
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AR at 366. The northeast comer of the
property would remain undeveloped under
the plan.

111+ +1+During the Redstone preliminary
plat public hearing, neighbors raised
concerns about the subdivision's singular
access to Five Mile Road and concerns
about the safety along the steep road
because of an overload of traffic and lack of
pedestrian accommodations. In obtaining
approval for the Redstone subdivision,
Douglass claimed that extension of a paved
road in the preliminary plat for general
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vehicular access to Waikiki Road, meeting
County standards, was not economically
feasible. The Spokane County Engineering
Department indicated that a road extension
from the proposed subdivision to Waikiki
Road would likely be difficult, due to the
topography of the site. Nevertheless,
Spokane County approved the Redstone plat
conditioned, at Spokane County Fire District
9's request, on the construction of a second
access road for fire vehicles to Waikiki
Road.

TT11111tDouglass thereafter changed plans
for the site. On March 31, 2011, Douglass
applied to amend Spokane County's
comprehensive plan and rezone its property
from low-density to medium-density
residential. Douglass avowed that, because
of changing economic conditions, a
medium-density residential development
best fit the location. Douglass hoped to build
eight to ten apartment buildings, inclusive of
200 units, with parking lots surrounding the
buildings. Douglass, however, has not
disclosed a specific development plan or site
plan or applied for a project permit. Spokane
County labeled
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Douglass' application to amend the county's
comprehensive plan and to rezone the
property "Amendment 11-CPA-05" to its
comprehensive plan.

F117+ 14+ Spokane County proceeded with
public input and review by its Department of
Building and Planning of Douglass'
proposed zoning change. The department
prepared a staff report, which read, in part:

PUBLIC COMMENT

One letter has been received
which stated the proposal
would lead to increased
traffic on Five Mile Road,
lower already low water
pressure, increase
stormwater runoff and

lower property values.

There are a number of
duplex uses near this site,
but no multi-family uses,
Waikiki Road is designated
as an Urban Minor Arterial
by  Spokane  County's
Arterial Road Plan, has
sidewalks on both sides and
has bus service from
Spokane Transit Authority.
Five Mile Road is not listed
on the Arterial Road Plan, is
steep and windy and does
not have sidewalks.

The Medium  Density
Residential designation
allows multi-family
residential development,
among other uses. There are
no multi-family
developments adjacent to
this site. Their inclusion
would add variety to the
area's housing mix.

The Mead School District
serves this site. They were
provided with an agency
circulation regarding this
proposal for review and
coordination purposes.

Summary:
Implementation  of  the
Medium Density

Residential designation at
this site is consistent with
the goals and objectives of
the County's
Comprehensive Plan. At the
time of a  specific
development proposal, the
site will be subject to
County transportation
concurrency regulations, as
well as, other mitigation
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measures codified in
County development codes.

AR at 220-26.
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11ttt tAfter its review of Douglass'
application, the Spokane County Engineer
wrote the Department of Building and
Planning with its conditions of approval:

This proposed
comprehensive plan
amendment is not being
requested for a specific
development proposal or
site plan at this time. At
such time a site plan is
submitted for review, the
applicant  shall  submit
detailed traffic information
for review by the County
Engineer to determine what
traffic impacts, if any, that
the development would
have on surrounding
infrastructure. The applicant
is advised that mitigation
may be required for off-site
improvements.

The County Engineer will
review this project for
transportation concurrency
requirements at the time of
review of a land Use
Application, when the
project is defined with a
specific use.

AR at 235.

#¥171+11The Douglass parcel lies within
the Mead School District, who received
notice of the proposed zone change. The
Mead School District tersely wrote to the
Department of Building and Planning: "The
Mead School District believes that this
request for a change in land use designation,
if approved, could have an impact on

schools. The District will respond with
further remarks when the SEPA [State
Environmental Policy Act, chapter 43.21C
RCW] checklist is circulated for comment."
AR at 343.

t¥++ 1117 Futurewise, the Five Mile
Neighborhood Association, and neighbors to
the property voiced opposition to Douglass'
application to rezone the property for
medium-density residential. Neighbor A. J.
Prudente wrote:

The new Prairie View
Elementary school was
completed and opened for
the 2007-2008 school year.
Upon  opening  during
registration there  were
many potential students that
had to be turned away due
to over population. Prairie
View has been
overpopulated since its
opening and we
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just recently received 4
portable classrooms for the
start of the 2010-2011
school year. Even with the
new portables the school is
still overpopulated. Zoning
Five Mile Prairie for
apartment buildings will
only make this situation
worse. Please keep Five
Mile Prairie zoned only for
single family housing.

AR at 91.

T+ ++1+Kathy Miotke, on behalf of the
Five Mile Neighborhood Association, wrote:

The applicant states that this
parcel has access to public
transit and it does not. The
only access and egress this
parcel currently has is North
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Five Mile Road which has
no transit service. And there
is no safe way to walk along
North Five Mile Road to
Waikiki to find a bus stop.
The applicant has stated
correctly that the current
access is North Five Mile
Road, then states that he is
"proposing" Waikiki as an
access point. However,
during the appeal of the
applicant's Redstone
Project, the neighbors
begged for an access/egress
off of Waikiki instead of
North Five Mile Road and
we were told that it was
impossible. That makes it
hard for us to believe this
"proposed" change would
occur.

The applicant states that this
is not a wild life habitat. I
agree it isn't now but it was
before this land was clear
cut. In fact, one of the
FMPNA members took
video from his phone of
approximately 40 herd of
deer standing in the middle
of the property the evening
after it was clear cut.

What we have here is a
geographical hazardous area
with steep slopes and
erodible soils located within
a CARA with high
susceptibility - stormwater
problems abound for
residents.  Please  read
carefully the letter
submitted by Colleen Little
of the Spokane County
Stormwater Department
dated May 6, 2006. You
should have seen the
drainage ways she described
in her 2006 letter in May of

[astcase

this year, you could grow
cranberries in the bog.
These drainage ways are
extremely important as they
connect to the Little
Spokane Natural area and
watershed.

I can tell you that Prairie
View Elementary is at
capacity even with four
portable classrooms. And
because of the unsafe roads
surrounding  the  school,
including North Five Mile
Road, parents are asked to
keep their children from
walking or riding their
bikes. In fact, taxpayers are
paying approximately
$200,000 a year for bus
service even within a mile
of the school.

The Staff report does not
acknowledge that this is a
geographical hazardous area
which it clearly is. The
pictures that are shown with
this submission do not give
you the full benefit of the
topography with the steep
slopes, the existing
neighborhood and the twists
and turns of our roadway. I
don't believe these pictures
were provided by staff as I
don't believe Mr. Brock has
seen the site. I wish every
one of you would take a ride
on the road and see the
parcel and surrounding for
yourself.

To the east, to the west, to
the north and to the south,
all low density residential
homes.
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This is not a center or
corridor. This is not sited
next to a neighborhood
urban activity center. This
does not connect to a
commercial center. This
does not connect to a public
open space. It does not have
good access to a major
arterial.

This doesn't even meet the
definition of wurban infill
housing! Infill within an
urban area is not 22.2 acres
of land and wurban infill
respects the current
character of the
neighborhood which this
zone change does not.

There is no market analysis,
no feasibility study, no
environmental impact study.
What is this? It is Spot
Zoning which is not allowed
by the Spokane
Comprehensive Plan  or
GMA.

This does not fit and I urge
you to recommend denial of
this comprehensive plan
amendment.

The wildlife habitat that has
been destroyed by the clear
cut a few years ago is very
noticeable, adding all these
buildings will completely
destroy it.

AR at 236.
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14111+ TSpokane  County's  Planning
Commission, in a fourtwo  vote,
recommended denying amendment 11-CPA-
05. The Planning Commission found the
amendment inconsistent with many of
Spokane County's planning policies that
relate to traffic:

The Planning Commission
finds this proposal to be
inconsistent with the
following Comprehensive
Plan Goals and Policies:
Goal: T2, Policies: T.2.2, 3
& 7. Significant residential
development has occurred
on and near the Five Mile
Prairie and transportation
improvements have not kept
up. This site is adjacent to
one of the Prairie's access
points (North Five Mile

AR at 237-38. Rd.). It does not appear that

F97+¥+7+Brion and Rene Reighard, who Fhe ) trgnsgi)rtatlon
live on Five Mile Road, believe a 1mprovem::n: 11rtlh thz Lare(ai
multifamily development will lower the are consistent w an

; . Use Plan.
value of their home. They wrote: The Planning Commission
The only person this also finds this proposal
development will help is the inconsistent with
developer. There are plenty Comprehensive Plan Goal:
of new and used homes in T.3.e, Policy: T.3e:l which
the Five Mile Prairie Area speaks to pedestrian and
that are currently bicycle access. This
unoccupied. We  would pr.oposal. fronts on .NOI’[.h
prefer that Spokane County Five Mile Rd. which is
try and curb the wurban steep, windy and has no
sprawl that this accommodations for
development represents. pedestrians or bicyclists.

I
lastcase
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The  Spokane  County
Engineering  Department
says there are no plans for
improvements and the
applicant, who says they
plan to use this road as one
of their access points, has
not indicated they plan to
make any improvements.
The amendment does not
meet the criteria for a zone
reclassification as provided
by Sections 14.402.040 of
the Zoning Code and the
Planning Commission felt
the proposal was not in the
public's interest.

The Commission, in
general, thought that the
traffic issues in the area
needed to be addressed
comprehensively and that
the site is  properly
designated as Low Density
Residential.

Public Comments: Thirty-
seven (37) public comments
were received related to this
proposal. Four (submitted
by the applicant's agent)
were for the amendment and
24 were against.

AR at 770.

et Lot

11111+t Douglass appealed to the Spokane
County Board of Commissioners. In turn,
Douglass wrote multiple letters to the Board
of Commissioners. On November 21, 2011,
relying on a 2007 traffic impact analysis
performed for the Redstone plat, Douglass
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wrote:

As the board is undoubtedly
aware, conditions 1in the
single  family  housing
market have deteriorated

significantly since 2007. For
the foreseeable future,
development of the
Redstone plat is no longer
feasible due to a surplus of
single family residential lots
and rising construction
costs. In addition, the
constraints on the site due to
steep slopes and utility
casements make the useable
portions more suitable for
multi-family development.
Consequently, in March of
2011, Douglass submitted
an  application for a
comprehensive plan map
amendment from Low
Density  Residential  to
Medium Density
Residential (11-CPA-05).
The proposed change to
medium density residential
also creates an opportunity
to address the neighboring
property owners' concemns
about traffic on North Five
Mile Road. To
accommodate development
of the property for
multifamily uses, Douglass
proposes to construct a new
access road Eastward across
the property directly to
Waikiki Road, an wurban
minor arterial. Exhibit C.
The new access road is
designed to County road
standards. Douglass also
proposes to construct a
pedestrian access to the
existing  sidewalks on
Waikiki Road. A secondary
access onto North Five Mile
Road would still be
necessary, in part to
accommodate access to the
utility easements.

. . .With the new primary

-10 -
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access onto Waikiki Road,
multi-family  development
would significantly reduce
the amount of projected
traffic on North Five Mile
Road. In the worst case,
with 30 percent of the
traffic still using the access
onto North Five Mile Road,
a multi-family development
of the property at this
density would generate only
31 a.m. peak hour trips and
37 p.m. peak hour trips, far
less than what was projected
for and approved as a part
of the Redstone plat. Even if
the project were developed
at the maximum density
allowed, the trips distributed
to North Five Mile would
still be less than the traffic
impacts projected for and
approved as part of the
Redstone plat.

AR at 664. Douglass drew its winding, hilly
access road to Waikiki in this picture:
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111+ 1Image materials not available for
display.

AR at 673, 695.

FTH17+7TOn December 23, 2011, the
Spokane County Board of County
Commissioners adopted Resolution 11-1191
that approved amendment 11-CPA-05 to the
county comprehensive plan. In other words,
the Board of Commissioners rejected the
recommendation of the County Planning
Commission. Resolution 11-1191 covered
many other subjects other than the zoning
change to the Douglass property. Those
portions of the resolution relevant to
amendment 11-CPA-05 provided:

4
lastcasa

WHEREAS, . . . In
approving amendment 11-
CPA-05, the Board does not
concur with the
recommendation of the
Spokane County Planning
Commission  that the
proposal is inconsistent with
the Goals and Policies of
the Spokane County
Comprehensive Plan and
the written and oral
testimony alleging traffic
impacts to Five Mile Road
and Waikiki Road; and

WHEREAS, .
recognizing compliance
with the Growth

Management Act.

NOW, THEREFORE, BE
IT RESOLVED by the
Board that it does hereby
enter the following Findings
of Fact:

Findings number 17
through 25 below pertain
specifically to proposed
Comprehensive Plan
Amendment No. 11-CPA-
0s:

17. Testimony in opposition
to proposed amendment No.
11-CPA-05 alleged
potential impacts to Mead
School District and the
capacity of Prairie View
Elementary School, traffic
on Five Mile Road,
intrusion of multi-family
use and density into the
surrounding neighborhood,
traffic impacts to the
intersection of Five Mile
Road and Waikiki Road,

-and incompatibility of the

11 -
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proposed amendment with
Goals and Policies UL.2.16,
UL.2.17, UL.7.1 and UL.7.2
of the Spokane County
Comprehensive Plan.

18. Potential traffic impacts
are properly addressed at
project review level to be
conducted pursuant to
Spokane County Code as
specified  in Spokane

County Division of
Engineering and Road
correspondence dated

August 2, 2011 which
advise the applicant that "at
such time a site plan is
submitted for review the
applicant  shall  submit
detailed traffic information
for review by the County
Engineer to determine what
traffic impacts, if any, that
the development would
have on surrounding
infrastructure. The applicant
is advised that mitigation
may be required for off-site
improvements."

19. Subsequent to the public
hearing on November 22,
2011 regarding 11-CPA-05,
the applicant, at the Board's
request, provided a trip
generation/distribution letter
dated November 23, 2011
that provided
documentation that
provision of a second access
point from the site to
Waikiki Road would reduce
the number of vehicle trips
using Five Mile Road and
more specifically in the p.m.
peak hours and less trips
than the previously
approved preliminary plat
approved for the subject
property (PN-1974-06:

I
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Redstone).

20. The proposed
amendment is consistent
with the criteria for a zone
reclassification under
Section 14.402.040 (1) and
(2) of the Spokane County
Zoning Code as the

proposed amendment
implements the goals and
objectives of the

Comprehensive Plan and
the subject area has
experienced a change of
conditions as evidenced by
development of duplex
dwelling units in proximity
to the subject property
thereby creating a mix of
land use

types and densities in the
Urban Growth Area
boundary.

21. Traffic impacts from the
proposal will be mitigated
for compliance with
Spokane County Code and
concurrency standards at the
project level as specified by
the Division of Engineering
and Roads in their
comments regarding the
proposed amendment dated
August 2, 2011.

22. Traffic impacts from the
proposed amendment may
be further mitigated by
provision of a second access
point to Waikiki Road, to be
reviewed at the project
level, which will reduce the
number of vehicle trips on
Five Mile Road as
evidenced by the trip
distribution letter submitted
by the applicant on
November 23, 2011.
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23. The proposed
amendment is consistent
with  Spokane  County
Comprehensive Plan Goals
and Policy UL.2.16 that
encourage  location  of
medium and high density
residential categories with
good access to major
arterials such as Waikiki
Road, which is designated
as an Urban Minor Arterial.
24, The proposed
amendment is consistent
with the Spokane County
Comprehensive Plan Goal
and Policy UL.2.17 as the
subject property is located
inside the Urban Growth
Area, is served with public
utilities, provides a range of
housing types and densities,
is considered infill
development of a site with
development constraints due
to site topography and
proximity  to existing
transmission  lines  for
electricity, an Avista
Substation, and a natural
gas pipeline.

25. The Board finds that the
proposed amendment is
consistent with the Spokane
County Comprehensive
Plan Goals and Objectives
UL.7, UL.7.1, UL.7.2,
UL.7.3, UL7.12, ULS,
UL.8.1, UL.9a, UL.9b,
H.3a, CF.3.1 as the subject
site is served with public
utilities, i1s located in the
Urban Growth Area, has
adequate capacity for public
sewer, will create an urban
area with a variety of
housing types and prices
with a variety of residential
densities, constitutes limited

‘
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infill development, and is
located in an area where
adequate public facilities
and services can be
provided without decreasing
levels of service.

26. Approval of the
proposed amendment
should be conditioned upon
a development agreement
between the proponent of
the amendment and
Spokane County requiring
at a minimum that
development upon the
property will provide public
access to and improvements
to Waikiki Road including
curbs, gutters, sidewalks
and drainage as required by
applicable codes,
regulations and Spokane
County Road standards
based upon the development
proposed upon the property
and review of a detailed
traffic analysis. The internal
road within the
development  shall  be
constructed to

Spokane  County Road
Standards, shall include
sidewalks on both sides to
facilitate a future pathway,
shall be owned and
maintained by the property
owner until site
development is complete at
which time ownership and
maintenance shall be
transferred to  Spokane
County and provide a
termination at the west
property line to provide
public access to adjoining
properties with the intent of
mitigation of  vehicular

-13-
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traffic on Five Mile Road
and provide access to
Waikiki Road consistent
with Spokane County Road
standards.

BE IT FURTHER
RESOLVED, that approval
of proposed amendment No.
11-CPA-05 and the
concurrent zone
reclassification thereto shall
only be of effect upon
execution of a Development
Agreement pursuant to
RCW 36.70B as described
above in finding number 26.

AR at 9-14.

B N

11111111 In paragraph 26 of Resolution 11-
1191, the Spokane County Board of County
Commissioners conditioned its approval of
11-CPA-05 on Douglass providing public
access to and improvements to Waikiki
Road including curbs, gutters, sidewalks,
and drainage, and on the county and
Douglass first entering a development
agreement. The Board of County
Commissioners  reiterated that traffic
concerns should be addressed later during
the project review process.

PROCEDURE

7117 +110n February 27, 2012, Five Mile
Prairie Neighborhood Association and
Futurewise  petitioned the  Growth
Management Hearings Board for review of
the approval of Spokane County
comprehensive plan amendment 11-CPA-05
and another amendment found in Resolution
11-1191. Both organizations claimed that its
members included landowners and residents
of Spokane County who were aggrieved and
adversely
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affected by the county's adoption of the
resolution.

TP+ 7On March 27, 2012, Douglass
moved to intervene in the GMHB
proceeding. On April 4, 2012, the GMHB
allowed Douglass to intervene. The
prehearing order and order granting
intervention read, in part:

A party who fails to attend
or participate in any hearing
or other stage of the
adjudicative  proceedings
before the Board in this case
may be held in default and
an order of default or
dismissal may be entered
pursuant to WAC 242-03-
710.

The GMHB served Douglass with this order.

14111+ Before the GMHB, the
Neighborhood  Association  challenged
amendment 11-CPA-0S5 as inconsistent with
Spokane County's comprehensive plan and
several of its development regulations. The
Neighborhood Association also argued that
the amendment did not satisfy Spokane
County Code 14.402.040's criteria for
amendments. Spokane County countered
that the GMHB lacked jurisdiction to review
amendment 11-CPA-05. The county casted
the rezone as a project permit, appealable to
superior court under the Land Use Petition
Act (LUPA), chapter 36.70C RCW, and not
a development regulation or comprehensive
plan amendment appealable to the GMHB.

THHT+1+1On July 19, 2012, the GMHB
conducted a hearing on the merits. Douglass
neither appeared at the hearing nor filed a
brief. At the conclusion of the hearing, the
GMHB moved to dismiss Douglass.

Page 23

T TOn August 23, 2012, the GMHB
issued its final decision and order. The
GMHB first ruled it had jurisdiction to
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review the concurrent rezone. The GMHB
then dismissed Douglass as a party, writing:

Intervenor  Harley C.
Douglass, Inc. failed to file
any brief and failed to
attend the July 19, 2012
Hearing on the Merits.
Pursuant to WAC 242-03-
710, the Board on its own
motion entered an Order of
Dismissal of Harley C.
Douglass, Inc. for failure to
file any brief and failure to
attend the Hearing on the
Merits.

AR at 1018. The GMHB served this order
on Douglass.

T4+ 111 In its August 23 final decision, the
GMHB concluded that Spokane County
failed to comply with the Growth
Management Act when it enacted
Resolution 11-1191, as it relates to
amendment 11-CPA-05. The GMHB began
its analysis by recognizing the deference
owed local governments:

For the purposes of board
review of the
comprehensive plans and
development regulations
adopted by local
government, the GMA
establishes three  major
precepts: a presumption of
validity; a "clearly
erroneous”  standard  of
review; and a requirement
of deference to the decisions
of local government.

AR at 1011.

THi7++1TIn its final decision, the GMHB
found amendment 11-CPA-05 consistent
with Spokane County comprehensive plan
policies to: "[e]nsure that the design of infill
development preserves the character of the

G
lastcas:

neighborhood," policy H.3.2; "[i]dentify and
designate land areas for residential use,
including categories for low-, medium-, and
high-density areas,” policy UL.7.1; and
"[s]ite multifamily homes throughout the
Urban
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Growth Area," policy UL.2.17. AR at 1020,
1021, 1024. The GMHB found the
amendment inconsistent, however, with
three of the policies in Spokane County's
comprehensive plan: UL.2.16, UL.2.20, and
CF.3.1. Under urban land use policy 2.16,
Spokane County should: "Encourage the
location of medium and high density
residential categories near commercial areas
and public open spaces and on sites with
good access to major arterials." AR at 247.
The GMHB noted that much of the
opposition to the proposed amendment to
the comprehensive plan concerned access to
Five Mile Road. The GMHB further
observed that the Spokane County Planning
Commission recommended denial of the
proposed amendment due to outdated roads
to the Douglass site. According to the
GMHB, Five Mile Road is steep, windy, and
lacks accommodations for pedestrians or
bicyclists. Yet, Five Mile Road will be one
of the access points for the proposed
development despite neither the County nor
the developer having any plans for
transportation improvements to Five Mile
Road.

14111+ +In its final decision, the GMHB
noted that, after the Planning Commission
vote, Douglass submitted a letter to the
county stating that "the development traffic
is proposed to primarily use Waikiki Road
to access the development with little to no
need for the use of Five-Mile Road." AR at
693. Nevertheless, the GMHB observed that
the potential road would wind across closely
packed contour lines as it traverses steep
terrain. The GMHB held that the County
Commissioners findings of fact 22 and 23
were not based on substantial evidence.
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Finding of fact 23 inconsistently stated there
was good access to

Page 25

major arterials such as Waikiki Road but the
record showed that Waikiki Road is a minor
arterial not a major arterial. Five Mile Road
is a steep, windy, two lane road that has no
arterial designation. The GMHB further
ruled that the site of the proposed
development lacked good access to major
arterials, and amendment 11-CPA-05 was
inconsistent with and thwarts Spokane
County comprehensive plan policy UL.2.16.

111141 TUnder Spokane County
comprehensive plan urban land use policy
2.20, Spokane County must encourage
multifamily projects to be arranged in a
pattern of connecting streets and blocks, but
the policy also allows cul-de-sacs or other
closed street systems wunder certain
circumstances including, but not limited to,
topography and other physical limitations
which make connecting systems impractical.
In its August 23, 2012 final decision, the
GMHB held amendment 11-CPA-05 to
contravene UL.2.20. In so ruling, the
GMHB repeated its comments about poor
access to the site. The GMHB focused on
the inability of pedestrians and bicyclists to
access the proposed development from
either Five Mile Road or Waikiki Road.

+1++1++tUnder Spokane County Capital
Facilities and  Utilities policy 3.1:
"Development shall be approved only after
it is determined that public facilities and
services will have the capacity to serve the
development without decreasing levels of
service below adopted standards." AR at
276. The GMHB found that amendment 11-
CPA-05 thwarted policy CF.3.1. The
GMHB emphasized the Planning
Commission's findings that Five Mile Road
would not be suitable for children to walk
along to attend school, and in recognition
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of the lack of any pedestrian facilities, the
schools have incurred significantly increased
costs to transport school children who live
near Five Mile Road. The GMHB found that
there was substantial evidence in the record
showing that school facilities lack capacity
to serve the proposed medium density
development.

+¥+1111T+The GMHB also concluded that
amendment 11-CPA-05 does not meet the
criteria for a zone reclassification as
mandated under SCZC section 14.402.040.
The code section provides, in relevant part:

The County may amend the
Zoning Code when one of
the following is found to

apply.

1. The amendment is
consistent with or
implements the

Comprehensive Plan and is
not detrimental to the public
welfare.

2. A change in economic,
technological, or land use
conditions has occurred to
warrant modification of the
Zoning Code.

6. An amendment is deemed
necessary by the
Commission and/or Board
as being in the public
interest.

AR at 177-78.

TrT+1i+ttDouglass argued before the
Spokane County Board of Commissioners
and the GMHB that the previously approved
Redstone plan was no longer feasible in this
economy of surplus single family residential
lots and rising construction costs. In its
August 23 decision, the GMHB rejected this
argument, reasoning:

The development of duplex
dwelling units in proximity
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to the subject property
cannot constitute a change
in circumstances under
SCZC 14.402.040(2) since
duplexes are already a
permitted use in the "Low
Density Residential" zone
and so there is no need to
change the zoning to
accommodate duplexes.
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Moreover, if zoning
classifications could be
readily changed whenever
there are cyclical market
fluctuations (as advocated
by applicant's engineering
consultant), then property
owners could lose the
reliance value of the zoning
code and thereby frustrate
the investment backed
expectations of
homeowners.

AR at 1029 (footnotes omitted).

11117 Ultimately, the GMHB invalidated
amendment 11-CPA-05 under RCW
36.70A.302. The GMHB concluded the
amendment substantially interfered with
GMA goals (1), (3), and (12) in RCW
36.70A.020, which read:

)] Urban growth.
Encourage development in
urban areas where adequate
public facilities and services
exist or can be provided in
an efficient manner.

3) Transportation.
Encourage efficient
multimodal  transportation
systems that are based on
regional  priorities  and
coordinated with county and
city comprehensive plans.

»

£
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(12) Public facilities and
services. Ensure that those
public facilities and services
necessary to support
development  shall  be
adequate to serve the
development at the time the
development is available for
occupancy and use without
decreasing current service
levels below locally
established minimum
standards.

1111111 The GMHB wrote:

The Board has determined
that Spokane County failed
to comply with the GMA
and has remanded this
matter to the County to
achieve compliance under
RCW  36.70A.300. The
Board hereby finds and
concludes that the continued
validity of Amendment 11-
CPA-05 would substantially
interfere with the fulfillment
of GMA Planning Goals 1,
3,and 12.

Moreover, there is evidence
in the record indicating a
risk for project vesting in
this case, which would
render GMA  planning
procedures as ineffectual
and mootoif such project
vesting would occur, then
the remand

of this case to the County
would be meaningless and
there would be no practical
way to address GMA
compliance.

Conclusion

Based upon the foregoing,
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the Board determines that
the continued validity of
Amendment 11-CPA-05
would substantially interfere
with the fulfillment of RCW

36A.70A.020(1) [Urban
Growth], .020(3)
[Transportation], .020(12)
[Public facilities and

services]. Therefore, the
Board issues a
Determination of Invalidity
as to Comprehensive Plan
Amendment 11-CPA-05.

AR at 1034.

T1¥1t11TDouglass and Spokane County
filed separate petitions with Spokane County
Superior Court for review of the GMHB's
final decision and order. The superior court
consolidated the appeals. Before the superior
court, Douglass and the county again argued
that the GMHB lacked jurisdiction.
Douglass also argued the GMHB erred when
it dismissed it from the proceedings.

TY7¥1itThe superior court reversed the
GMHB on all grounds. The court ruled that
the GMHB lacked subject matter
jurisdiction to review the concurrent rezone.
The superior court reversed the GMHB's
dismissal of Douglass "because Harley C.
Douglass, Inc. complied with the GMHB's
orders and the requirements for intervention
before the GMHB so the GMHB
erroneously interpreted or applied the law
and/or abused its discretion." CP at 494.
Last, the superior court reversed the
GMHB's invalidation of amendment 11-
CPA-0S, because "the County's planning
decision was not clearly erroneous in view
of the entire record." CP at 494-95. The
Spokane County Superior Court remanded
to the GMHB with instructions to enter an
order finding the county in
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compliance with GMA when adopting
amendment 11-CPA-05.

LAW AND ANALYSIS

¥+ttt iIssue 1. Whether the GMHB
correctly dismissed Douglass from its
proceeding?

1+ttt TAnswer 1: We decline to resolve
this issue, because its resolution does not
impact the merits of the appeal.

111111 1Before addressing the merits of
the Neighborhood Association's appeal, we
must address two procedural questions.
First, the GMHB dismissed Douglass from
its proceeding because of Douglass' failure
to file a brief and appear at the hearing. The
Neighborhood Association assigns error to
the trial court's reversal of this dismissal.
The Neighborhood Association argues WAC
242-03-710 supports the GMHB's ruling. As
a preliminary issue, the Neighborhood
Association also contends that, because no
party challenged Douglass' dismissal before
the GMHB, the GMHB's action could not be
challenged on appeal to the superior court or
litigated in this court. In turn, Douglass
contends that, regardless of its dismissal
from the GMHB proceeding, it had standing,
under the Administrative Procedure Act,
chapter 34.05 RCW, to participate in the
trial court proceeding and has standing for
the same reason to participate in this appeal.
Douglass emphasizes RCW 34.05.530,
which gives standing to obtain judicial
review of agency action to any person
aggrieved or adversely affected by the
agency action.

T+ 11111 We decline to resolve the issue of
Douglass' standing because its resolution
does not impact our decision on the merits.
Principles of judicial restraint dictate that if
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resolution of another issue effectively
disposes of a case, we should resolve the
case on that basis without reaching the first
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issue presented. Wash. State Farm Bureau
Fed'n v. Gregoire, 162 Wn.2d 284, 307, 174
P.3d 1142 (2007); Hayden v. Mut. of
Enumclaw Ins. Co., 141 Wn.2d 55, 68, 1
P.3d 1167 (2000).

111 itEven if we ruled that Douglass
could not participate in this appeal, Spokane
County would remain a party. Spokane
County forwards the same arguments on the
merits of the appeal as forwarded by
Douglass. Dismissing Douglass would not
narrow those arguments. Douglass raises
some arguments about the GMHB's subject
matter jurisdiction that the county does not
raise. Nevertheless, as shown below, we
reject those arguments.

111141 +Issue 2: Whether the GMHB held
subject matter jurisdiction over the petition
challenging Resolution 11-1191  and
amendment 11-CPA-05 adopted
concurrently by Spokane County?

111+ttt Answer 2: Yes.

T7+171+7The second procedural question
for us to address arises from the trial court's
ruling that the GMHB lacked subject matter
jurisdiction  over the  Neighborhood
Association's petition. The Neighborhood
Association assigns error to this ruling. If we
affirmed this ruling by the trial court, we
need not address the ments of the appeal.
Nevertheless, we reverse the trial court's
ruling on subject matter jurisdiction.

P HPTRCW 36.70A.280  bestows
jurisdiction upon the GMHB over limited
subject
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matters. The statute reads, in relevant part:

(1) The growth management
hearings board shall hear
and determine only those
petitions alleging either:

(a) That, except as provided
otherwise by this

I
lastcase

subsection, a state agency,
county, or city planning
under this chapter is not in
compliance with the
requirements of this chapter
. .. or chapter 43.21C RCW
as it relates to plans,
development regulations, or
amendments, adopted under
RCW  36.70A.040  or
chapter 90.58 RCW.

(Emphasis added.)

+¥+1+1+1The plans, to which RCW
36.70A.280 refers, are comprehensive plans.
RCW 36.70A.040. The definition of
"development regulation” includes "zoning
ordinances,” but excludes "approval of a
project permit application” as defined in
RCW 36.708.020(4). RCW 36.70A.030(7).
RCW 36.70B.020(4) defines a "project
permit application" as:

any land use or
environmental permit or
license required from a local
government for a project
action, including but not
limited to building permits,
subdivisions, binding site.
plans, planned unit
developments, conditional
uses, shoreline substantial
development permits, site
plan review, permits or

approvals  required by
critical area ordinances,
site-specific rezones
authorized by a

comprehensive  plan  or
subarea plan, but excluding
the adoption or amendment
of a comprehensive plan,
subarea plan, or
development regulations
except as otherwise
specifically included in this
subsection.
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(Emphasis added.)

TTT+1TTTResolution of subject matter
jurisdiction in this appeal depends on
whether we characterize amendment 11-
CPA-05 to the county's comprehensive plan
as a rezone, on the one hand, or a project
permit or site-specific rezone authorized by
a previously
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existing comprehensive plan, on the other
hand. The resolution has characteristics of
both. If the amendment is a rezone, the
GMHB held subject matter jurisdiction. We
hold the resolution and corresponding
comprehensive plan amendment to be a
rezone other than a site-specific rezone. We
also note that Spokane County's argument
that the amendment constituted a project
permit contradicts its position on the merits
that no relief should be granted the
Neighborhood Association because its
complaints about the proposed project can
be heard at the permitting stage.

TTH7i+iTAfter the trial court's ruling, this
court issued its opinion in Spokane County
v. Eastern Washington Growth Management
Hearings Board, 176 Wn. App. 555, 309
P.3d 673 (2013), review denied, 179 Wn.2d
1015 (2014) (Spokane County II). We deem
Spokane County II controlling. In that case,
as here, the Spokane County Board of
Commissioners amended the county's
comprehensive plan and rezoned certain
property in one legislative action. We
addressed whether the rezone was an
amendment to a development regulation
subject to challenge under the GMA or a
project permit subject to review under
LUPA. We held the GMHB had jurisdiction
because the rezone was adopted at the same
time as the comprehensive plan amendment:

Considering all, we hold a
site-specific rezone is a
project permit approval
under LUPA if it is

P
m@\
]
rt
g
Qn
{3
7

authorized by a then-
existing comprehensive plan
and, by contrast, is an

amendment to a
development regulation
under the GMA if it
implements a
comprehensive plan

amendment. In sum, the
hearings board had subject
matter jurisdiction to review
amendment  07-CPA-05's
rezone for compliance with
both the GMA and SEPA.
See former RCW
36.70A.280(1)(a), .290(2).
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Spokane County II, 176 Wn. App. at 572
(emphasis added). Thus, if the county
authority adopts the rezone concurrent with
the amendment to the comprehensive plan,
the GMHB can assume subject matter
jurisdiction under the GMA.

F¥+++1++In this appeal, Spokane County
respectfully disagrees with our analysis in
Spokane County II, but concedes its
application. Douglass urges reversal of
Spokane County II. Douglass argues
Spokane County Il failed to explain when
and how a comprehensive plan becomes
"existing," and then Douglass poses
hypothetical questions in an attempt to
belittle our holding.

LT A AN A A2

111+t Douglass first asks: if a county
adopts a rezone one day after the authorizing
amendment to a comprehensive plan, is the
amended plan an "existing plan?" Stated
differently, do the rezone and the
amendment to the comprehensive plan retain
concurrent status if not adopted on the same
day? Or does the rezone implement an
already existing comprehensive plan if the
county adopts the rezone a day after the
authorizing amendment to the
comprehensive plan? Douglass presumably
wishes to drive the point that a government
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entity could avoid application of Spokane
County II by always adopting a requested
rezone one day, or perhaps even one hour,
after amending the comprehensive plan,
such that the two are no longer concurrent or
subject to the GMHB's jurisdiction. Since no
delay occurred in the adoption of the rezone
here, however, we need not address
Douglass' question.
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1111 tDouglass also asks the existential
question: "If the GMHB wupheld an
amendment to a comprehensive plan, would
the comprehensive plan, as amended, then
become an 'existing' comprehensive plan
such that the concurrent rezone became
'authorized' and therefore a 'project permit’
over which the GMHB lacked jurisdiction?"
Br. of Resp't Harley C. Douglass at 17. In
other words, is the amendment in existence
before approval by the GMHB? We believe
the answer is no, since the upholding of an
amendment is not itself a second
amendment. Under RCW 36.70A.320(1),
comprehensive plans and amendments
thereto are presumed valid upon adoption.

Tttt TTIn Washington, the doctrine of
stare decisis requires a clear showing that an
established rule is incorrect and harmful
before it is abandoned. Riehl v. Foodmaker,
Inc., 152 Wn.2d 138, 147, 94 P.3d 930
(2004); In re Rights to Waters of Stranger
Creek, 77 Wn.2d 649, 653, 466 P.2d 508
(1970). Douglass has not met its burden of
showing Spokane County II was incorrectly
decided or that its holding is harmful.

F¥7+17+TIssue 3: Whether the GMHB erred
when declaring amendment 11-CPA-05 to
be inconsistent with Spokane County's
comprehensive plan policy UL.2.16?

14411+ Answer 3: No.

Tt tWe now begin our analysis of
each of the alleged inconsistencies of the
comprehensive plan amendment with the

I
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preexisting Spokane County comprehensive
plan and the county zoning code. The
GMHB found amendment 11-CPA-05
inconsistent with three of Spokane County's
comprehensive plan policies: UL.2.16,
UL.2.20, and
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CF.3.1. We address separately whether the
plan amendment violated the respective
polices. We later address whether any such
violations compels the invalidation of
amendment 11-CPA-05.

11711111 The central purpose of the Growth
Management Act is to coordinate land use,
zoning, subdivision, planning, development,
natural resources, public facilities, and
environmental laws into one scheme in order
to concentrate new development in compact
urban growth areas, while conserving
environmentally critical land and valuable
natural resources. Richard L. Settle &
Charles G. Gavigan, The Growth
Management Revolution in Washington:
Past, Present, and Future, 16 U. PUGET
SOUND L. REV. 867, 872-73 (1993). The
GMA requires counties to compose
comprehensive plans to responsibly manage
their growth and to enact regulations to
effectuate those plans. A comprehensive
plan is a guide or blueprint to be used when
making land use decisions. Citizens for
Mount Vernon v. City of Mount Vernon, 133
Wn.2d 861, 873, 947 P.2d 1208 (1997).
Several GMA provisions impose
requirements upon the comprehensive plan
and plan amendments. RCW
36.70A.130(1)(d) dictates:

Any amendment of or
revision to a comprehensive
land use plan shall conform
to this chapter [the Growth
Management Act]. Any
amendment of or revision to
development regulations
shall be consistent with and
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implement the
comprehensive plan.

RCW 36.70A.070 commands: "The plan
shall be an internally consistent document."

11111 1TUnder the GMA, a newly adopted
or amended development regulation must be
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"consistent with and implement the
comprehensive plan." RCW
36.70A.040(3)(d), (4)(d), (5)(d); See, e.g.,
Spokane County 11, 176 Wn. App. at 574-75.
There need not be strict adherence, but any
proposed land use decision must generally
conform to the comprehensive plan. Citizens
for Mount Vernon, 133 Wn.2d at 873;
Barrie v. Kitsap County, 93 Wn.2d 843, 849,
613 P.2d 1148 (1980). Ultimately, the
comprehensive plan and any amendment to
it must obey the GMA's clear mandates.
Spokane County II, 176 Wn. App. at 575.
The GMHB is charged with adjudicating
GMA  compliance and invalidating
noncompliant comprehensive plans. RCW
36.70A.280; .302; City of Arlington v. Cent.
Puget Sound Growth Mgmt. Hr'gs Bd., 164
Wn.2d 768, 778, 193 P.3d 1077 (2008).

T+ 1+ Under Spokane County's
comprehensive plan Urban Land Use (UL)
policy 2.16, the county must: "Encourage
the location of medium and high density
residential categories near commercial areas
and public open spaces and on sites with
good access to major arterials." AR at 247.
The  Spokane  County Board of
Commissioners found:

23, The proposed
amendment is consistent
with  Spokane  County
Comprehensive Plan Goals
and Policy UL.2.16 that
encourage location  of
medium and high density
residential categories with
good access to major

lastcacse

arterials such as Waikiki
Road, which is designated
as an Urban Minor Arterial.

AR at 13 (emphasis added). The County's
findings of fact did not address whether the
Douglass project would lie near commercial
areas or public open spaces. The GMHB
held that the finding of fact 23 was not
based on substantial evidence. We agree.
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71Tt tWe first address whether the
Douglass site is near commercial areas and
public open spaces. The Spokane County
Board of Commissioners entered no finding
that the land lay near either. The Douglass
land is .9 miles from the nearest commercial
area.

T++1111+TSpokane County argues that the
Neighborhood Association does not indicate
what constitutes or what distance constitutes
"near." Although we agree that the
Neighborhood Association provides no help
in measuring nearness in this context, the
Spokane County Board of Commissioners
also afforded us no assistance. Instead, the
Board of Commissioners ignored the policy
language. In its brief, Spokane County also
fails to supply any definition for "near." We
will therefore defer to the GMHB who did
not consider .9 miles to be near the proposed
development. Presumably the policy seeks
to provide shopping areas within reasonable
walking distance for the large number of
residents of a medium density development.
Although many people walk more than .9
miles each day, few people walk this
distance for shopping purposes.

11117 +1The county also contends policy
UL.2.16 only "encourages" closeness and
good access. It does not "demand" closeness
or good access. Along these lines, the
county argues that policy UL.2.16 is only
one of competing goals to be balanced with
other goals. The weighing of these goals,
Spokane County argues, is for the local
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government and not the GMHB. We might
consider these arguments compelling had
the  Spokane  County  Board  of
Commissioners weighed, on the record, the
various goals and polices of the GMA. It did
not. We will return to these arguments and
our response when we
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determine if amendment 11-CPA-05 should
be declared invalid. Our decision in Spokane
County I, 173 Wn. App. 310 (2013)
addressed the use of the word "encourage"
in the context of addressing the invalidity of
the zoning amendment. 173 Wn. App. at
333. We note that in Spokane County I, this
court held that the rezoning amendment
passed muster under Spokane County's
UL.2.16 because the high density project
was adjacent to a shopping center and
surrounding commercial development.

FHHTiTUL.2.16 also desires that the
Douglass site benefit from good access to
major arterials. Douglass’ property abuts two
roads: Five Mile Road and Waikiki Road.
Five Mile Road is not a major arterial. For
the first time on appeal, Spokane County
argues that Waikiki Road is a major arterial.
We must limit our response to the county's
argument to the record before the GMHB.
Pierce County Sheriff v. Civil Serv. Comm'n
for Sheriff's Emp. of Pierce County, 98
Wn.2d 690, 693-94, 658 P.2d 648 (1983).
The record defeats the county's argument.

FHT++1++A hearing examiner addressing
Douglass' Redstone application wrote that
Waikiki Road is a minor principal arterial.
Nevertheless, the examiner's finding is not a
direct source for this information. Also, the
examiner's use of the adjective "principal”
rather than "major," lessens the credibility of
the finding. "Minor" and "principal” are
inconsistent terms.

FH11+++1The Department of Building and
Planning staff report identified Waikiki as a

"Minor Urban Arterial." Douglass' letter to
the Board of Commissioners labels Waikiki
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Road as minor arterial. Spokane County’s
own internally inconsistent finding of fact
23 designates Waikiki Road as minor
arterial.

TT+11111Spokane County agrees that the
record before the Board of Commissioners
and the GMHB only labeled Waikiki Road
as a minor arterial. Spokane County claims
any identification of Waikiki Road as a
minor arterial is an unfortunate error and
asks this court to take judicial notice of
Spokane County's Arterial Road Map,
available at
www.spokanecounty.org/data/engineers/traf
fic/arterialroadmap.pdf, which identifies
Waikiki as an "urban principal arterial.” We
deny Spokane County's request.

THF+1++TER 201 permits a court to take
judicial notice of "adjudicative facts . . . not
subject to reasonable dispute” in the sense
that they are either "(1) generally known
within the territorial jurisdiction of the trial
court or (2) capable of accurate and ready
determination by resort to sources whose
accuracy cannot reasonably be questioned.”
Spokane County does not isolate which
ground or grounds it forwards in asking us
to take judicial notice. We do not consider
the classification of Waikiki Road's status to
be common knowledge within Spokane
County, nor does the county argue such. We
also know of no decision that recognizes an
Internet web page to be a source whose
accuracy cannot reasonably be questioned.
In In re Marriage of Meredith, 148 Wn.
App. 887, 904, 201 P.3d 1056 (2009), the
husband asked this court to take judicial
notice of information on internet sites of
immigrant rights organizations in order to
support his claim of judicial bias. This
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court reasoned, with double negatives, that
information contained on the internet sites
were not from a source whose accuracy
cannot reasonably be questioned.

t1+1+111ttWe recognize that Spokane
County asks us to take judicial notice of
information on a government entity website,
rather than a website of questionable origin.
Nevertheless, we will not take judicial
notice of information on a government
website that is inconsistent with all evidence
before the government entity and contrary to
the entity's own findings of fact.

1111111 The Spokane County Board of
Commissioners also found that the Douglass
land garnered good access to Waikiki Road.
The GMHB correctly concluded that
substantial evidence did not support this
finding. A review of the record shows no
evidence supported the finding. "Good
access" is more of an opinion than a fact,
because of the modifier "good." Spokane
County failed to include in its finding any
underlying facts upon which it found good
access to Waikiki Road.

1411141 Unlike other policy goals couched
in concurrency language, policy UL.2.16
seeks good access presently, as opposed to
simply by completion of development. At
the present, the site lacks direct access to
Waikiki Road. Douglass' engineer included
a map depicting a potential site road joining
with Waikiki Road. This street would wind
across closely packed contour lines as it
traverses steep terrain. These characteristics
are not hallmarks of good access. Finally,
Douglass previously represented, when
advocating the Redstone subdivision, that an
access road to Waikiki Road was
impossible.
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i++11+117Spokane County may also rely on
its conditioning of amendment 11-CPA-05
on the developer's entering a development
agreement requiring access to Waikiki Road.

I
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This reliance is misplaced since UL.2.16
desires current, good access. The proposed
street is neither current nor good.

T+ +111Spokane County contends that
policy UL.2.16 does not capitalize "major
arterial” and the term is not defined in the
comprehensive plan. So, argues the county,
the definition of "major arterial" is not
necessarily the same as found in the county
classification system, and the Board of
Commissioners was therefore free to
conclude that Waikiki Road is a major
arterial. Spokane County is using
doublespeak. The county fails to provide us
any other definition for "major arterial.” The
Board of Commissioners failed to include in
its findings why Waikiki Road should be
considered a major arterial when it is
otherwise designated a minor arterial,

TTT+1++1+Spokane County relies on our
decision in Spokane County I. In Spokane
County I, we ruled that the county only
needs to ensure sufficient facilities at time of
development, not at the time of amending its
comprehensive plan. Nevertheless, this
ruling was not based on UL.2.16, but on the
GMHB's use of RCW 36.70A.070(6)(b) to
invalidate the zoning amendment. The
statute demands concurrency. Concurrency
does not exact sufficient utilities and roads
until someone begins to live on the land.
UL.2.16 encourages currency, which is
sufficient roads in the present. Thus, the
county's reliance
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is misplaced. Spokane County I did not
address the question of whether the
decision's proposed development enjoyed
good access to a major arterial.

F++1+1+TSpokane County may argue that,
under policy UL 2.16, the acreage need not
enjoy good access to major arterials, if the
site remains near commercial areas. We do
not read the policy as such since the policy
employs the word "and" between
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commercial areas and good access. We
presume "and" functions conjunctively.
State v. Kozey, 183 Wn. App. 692, 698, 334
P.3d 1170 (2014), review denied, 182 Wn.2d
1007 (2015). Also, nearness to a commercial
area does not lessen the need for a major
arterial. To the contrary, this closeness may
increase the need.

1171141 TWe would be remiss to continue
without now discussing the standards of
review for the GMHB, the superior court,
and this appellate court. The GMA directs
the GMHB to grant Spokane County
considerable deference in its planning
decisions. RCW 36.70A.320(3) reads:

In any petition under this
chapter, the board, after full
consideration of the
petition, shall determine
whether there is compliance
with the requirements of
this chapter. In making its
determination, the board
shall consider the criteria
adopted by the department
under RCW 36.70A. 190(4).
The ©board shall find
compliance unless it
determines that the action
by the state agency, county,
or city is clearly erroneous
in view of the entire record
before the board and in light
of the goals and
requirements of this chapter.

To find an action "clearly erroneous," the
GMHB must be left with the firm and
definite conviction that a mistake has been
committed. King County v. Cent. Puget
Sound Growth Mgmt. Hr'gs Bd, 142 Wn.2d
543,552, 14 P.3d 133 (2000).
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t+1+++++The GMA contains a unique
provision, adopted by the state legislature in
1997, presumably because the legislature

Ll
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concluded that the GMHB failed to give
sufficient deference to local government
planning decisions. RCW 36.70A.3201
reads:

The legislature intends that
the board applies a more
deferential  standard  of
review to actions of
counties and cities than the
preponderance  of  the
evidence standard provided
for under existing law. In
recognition of the broad
range of discretion that may
be exercised by counties
and cities consistent with
the requirements of this
chapter, the legislature
intends for the board to
grant deference to counties
and cities in how they plan
for growth, consistent with
the requirements and goals
of this chapter. Local
comprehensive plans and
development regulations
require counties and cities
to balance priorities and
options for action in full
consideration  of  local
circumstances. The
legislature finds that while
this chapter requires local
planning to take place
within a framework of state
goals and requirements, the
ultimate burden and
responsibility for planning,
harmonizing the planning
goals of this chapter, and
implementing a county's or
city's future rests with that
community.

This GMA provision shows the legislature's
desire that the GMHB reluctantly declare a
county action to be noncompliant or invalid.
This deference is not unlimited, however.
Our state high court observed:
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Without  question, the
"clearly erroneous"” standard
requires that the Board give
deference to the county, but
all standards of review
require as much in the
context of administrative
action. The relevant
question is the degree of
deference to be granted
under the "clearly
erroneous” standard. The
amount is neither unlimited
nor does it approximate a
rubber stamp. It requires the
Board to give the county's
actions a "critical review"
and is a "more intense
standard of review" than the
arbitrary and capricious
standard.

Swinomish Indian Tribal Cmty. v. W. Wash.
Growth Mgmt. Hr'gs Bd., 161 Wn.2d 415,
435n.8, 166 P.3d 1198 (2007).
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7141111+ Spokane County and Douglass lost
before the GMHB. When a party appeals a
GMHB decision to a court, the court reviews
the board decision, not the local government
action. RCW 36.70A.300(5). We do not
defer to the Superior Court. Spokane County
I, 176 Wn. App. at 564-65 (2013). On
review, we stand in the same position as a
superior court reviewing a board's decision.
Lewis County v. W. Wash. Growth Mgmt.
Hr'gs Bd., 157 Wn.2d 488, 497, 139 P.3d
1096 (2006). The court, be it the superior
court or an appeals court, applies a different
standard of review from that of the GMHB
as supplied by the  Washington
Administrative  Procedure Act. RCW
34.05.570 reads, in pertinent part:

(1) Generally. Except to the
extent that this chapter or
another statute provides
otherwise:

lastcase

(a) The burden of
demonstrating the invalidity
of agency action is on the
party asserting invalidity;

(3) Review of agency orders
in adjudicative proceedings.
The court shall grant relief
from an agency order in an
adjudicative proceeding
only if it determines that:

(d) The agency has
erroneously interpreted or
applied the law;

(¢) The order is not
supported by evidence that
is substantial when viewed
in light of the whole record
before the court, which
includes the agency record
for judicial review,
supplemented by  any
additional evidence received
by the court under this
chapter;

(1) The order is arbitrary or
capricious.

¥+ +Under the potpourri of rules, we
afford the GMHB deference, while the
GMHB grants the local government
deference. Our job is easy if the GMHB
affirms the local
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county, but becomes problematic, because
of the rival review standards, if the GMHB
reverses the local entity.

T+ We conclude the GMHB gave
Spokane County sufficient deference when
it found amendment 11-CPA-05
noncompliant with policy UL.2.16. The
Spokane County Board of Commissioners
failed to inform anyone what constitutes
"near”" under its comprehensive plan policy
that requires medium density housing to be
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near open space or commercial zoning. The
record revealed the absence of this desired
nearness. The undisputed evidence showed
that the Douglass land lacks good access to a
major arterial. The Spokane County Board
of Commissioners' action conflicted with its
own planning commission's findings and
recommendations. The GMHB's finding of
noncompliance is supported by the evidence
or lack thereof before it. The GMHB's order
was neither arbitrary nor capricious. We
reverse the trial court's ruling to the extent
that the trial court reversed the GMHB's
ruling concerning policy UL.2.16.

117 TIssue 4; Whether the GMHB erred
when ruling that amendment 11-CPA-05 is
inconsistent ~ with ~ Spokane  County's
comprehensive plan policy UL.2.20?

Tttt Answer 4: Yes.

Ll

7117+ ++Spokane County's comprehensive
plan urban land use policy 2.20 requires
Spokane County to: "Encourage new
developments, including  multifamily
projects, to be arranged in a pattern of
connecting streets and blocks to allow
people to get around easily by foot, bicycle,
bus or car. Cul-de-sacs or other closed street
systems may be
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appropriate under certain circumstances
including, but not limited to, topography and
other physical limitations which make
connecting systems impractical.” AR at 248.
The  Spokane  County Board  of
Commissioners failed to enter a finding of
fact regarding compliance with policy
UL.2.20.

20 AL R X B AR

7119 +7In its findings and conclusions, the
GMHB focused on the ability of pedestrians
and bicyclists to access the proposed
development from either Five Mile Road or
Waikiki Road and the danger of Five Mile
Road and the proposed internal access road
to Waikiki Road. The GMHB thereby

L
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misapplied UL.2.20. The GMHB's concerns
do not relate to UL.2.20. By its express
terms, UL.2.20 addresses the internal
arrangement of streets within a new
development. The diagram that accompanies
UL.2.20 bolsters this reading. The diagram
focuses on internal arrangement.

191411 1T1The Neighborhood Association
argues that the proposed comprehensive
plan map amendment established that the
site is not arranged in a pattern of
connecting streets and blocks, rather it is
arranged in a cul-de-sac pattern of
unconnected streets disfavored by policy
UL.2.20. This argument fails to note the
second sentence of the policy, which permits
cul-de-sacs under circumstances of difficult
terrain. Furthermore, the GMHB either did
not address this argument or, if it did, made
no finding of a lack of connecting streets.
The record does not even show the
Neighborhood Association forwarding the
argument to the GMHB. The GMHB did not
hold amendment 11-CPA-05 to thwart
policy UL.2.20 on this ground.
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T 7TT0ur review of an administrative
decision is limited to a review of the record
below. Pierce County Sheriff v. Civil Serv.
Comm'n for Sheriff's Emp. of Pierce County,
98 Wn.2d at 693-94 (1983). A corollary to
this rule is that we do not address arguments
not raised below. We will not decide an
appeal from an administrative agency when
no argument or evidence was presented to
the agency concerning the issue. /nt'l Ass'n
of Firefighters, Local No. 469 v. Pub. Emp't
Relations Comm'n, 38 Wn. App. 572, 579,
686 P.2d 1122 (1984).

T4t 1+HYIn Spokane County I, 173 Wn.
App. at 341-342, we discussed UL.2.20
without holding that the policy applies only
internally. Instead, our opinion includes a
discussion about connections outside the
development. We did not rest our decision,
however, on such a reading of UL..2.20, but
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rather held any violation of UL.2.20 was
unimportant at the zoning amendment stage
since transportation elements would be
addressed at project permitting stage. This
ruling is an additional reason for holding
that amendment 11-CPA-05 does not violate
Spokane County comprehensive plan policy
UL.2.20. Douglass has yet to propose a plat.

T+t We affirm the trial court to the
extent the trial court reversed the GMHB's
ruling that amendment 11-CPA-05 violated
policy UL.2.20. The GMHB's ruling was
likely based on an erroneous interpretation
of the policy. Evidence does not support the
GMHB's ruling.

Tttt titIssue 5: Whether the GMHB
committed error when it ruled that
amendment 11-
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CPA-05 contravenes Spokane County
comprehensive plan policy CF.3.1?

T 7T Answer 5: Yes.

17T+ +Under Spokane County
Comprehensive Plan Capital Facilities and
Utilities (CF) policy 3.1: "Development
shall be approved only after it is determined
that public facilities and services will have
the capacity to serve the development
without decreasing levels of service below
adopted standards." AR at 276. In its finding
of fact 25, the Spokane County Board of
Commissioners found the Douglass property
rezone consistent with CF.3.1 because the
property is located "in an area where
adequate public facilities and services can be
provided without decreasing levels of
service." AR at 13. In ruling Resolution 11-
1191 and  amendment 11-CPA-05
inconsistent with policy CF.3.1, the GMHB
focused on local schools being at capacity
and the costs those schools would incur to
bus children, who cannot safely walk along
Five Mile Road.

lastcase

1111t We reverse this ruling of the
GMHB for two reasons. First, adequacy of
facilities under policy CF.3.1 is determined
at the project permit stage. Second, there is a
lack of evidence of decreasing education
services below adopted standards. The
GMHB's ruling is contrary to law and not
supported by substantial evidence.

T1++1tt1tThe GMHB ruling and the
Neighborhood Association argument clashes
with our decision in Spokane County I, 173
Wn. App. at 335. Comprehensive plan
policy CF 3.1 regulates the conditions for
"approval of a development." But a zoning
"amendment is not a development proposal.”
Spokane County I, 173 Wn. App. at 335.
The rezone did
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not authorize Douglass to develop the land.
Without a specific project proposal, Spokane
County cannot determine whether the
proposed development would overextend
extant public facilities and services.

T Spokane County I, did not directly
address Spokane County comprehensive
plan policy CF.3.1, but rather addressed
transportation goals and policies that
required transportation system
improvements  concurrent with  new
development. Nevertheless, the decision's
reasoning applies in the context of policy
CF.3.1, since the policy refers to the time of
development. We have held the time of
development to be the project permitting
stage not the time of a rezone. The
Neighborhood  Association  seeks  to
distinguish Spokane County I from this
appeal on the basis that CF.3.1 uses the
word "shall," and the transportation policies
addressed in Spokane County I lacked this
imperative. Regardless, Spokane County I
holds that development occurs at the
permitting stage.

T+t Moving to the second basis of our
reversal, in finding the comprehensive plan
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amendment violative of policy CF.3.1, the
GMHB relied only on the lack of capacity of
schools. Policy CF.3.1 demands that
facilities have the capacity to serve the
development without decreasing levels of
service below adopted standards. Evidence
supports the GMHB's finding that schools
are at capacity and that schools incur
additional busing costs due to Five Mile
Road's current condition. Nevertheless, the
GMHB did not find that the Douglass
development would cause a decrease in the
level of school services
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below adopted standards. The GMHB heard
no evidence of any education standards, let
alone a prospective breach of the standards.
The school district's director of facilities
wrote that Douglass' request for a change in
land use would have "an impact on schools."”
AR at 343. But he did not elaborate on the
anticipated impact. Likewise, while busing
children is expensive, nothing in the record
shows busing would drop below an adopted
standard or the cost of busing would reduce
other school standards.

1711+ The Neighborhood Association
raises the legitimate concern that Spokane
County concurrency regulations do not
allow it the opportunity to complain about
the adequacy of school, fire protection, and
police services at the time that Douglass
applies for a project development permit. In
forwarding this argument, the Neighborhood
Association moves beyond the GMHB
ruling, which limited itself to school
services, and worries about the potential
adequacy of police services, fire protection
services, and solid waste disposal, in
addition to schools.

Lottt

771711 TConcurrency is the prospective
availability and adequacy of utilities, public
facilities, and public services at the time
when residents begin to occupy a new
housing development. Spokane County
Code (SCC) 13.650.102 distinguishes

I
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between direct and indirect concurrency.
Direct concurrency requirements apply to
transportation, public water, and public
sewer facilities and demand that the
developer show, when applying for a project
permit, that such facilities will be adequate.
SCC 13.650.102(2). Indirect concurrency
requirements apply to fire protection, police
protection, parks and recreation,
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libraries, solid waste disposal, and schools.
SCC 13.650.102(3). Indirect concurrency is
determined annually during the update of the
county's capital facilities plan. SCC
13.650.102(3).

T4+t 7tDespite  these differences in
concurrency evaluations, we find the
Neighborhood  Association's  argument
wanting. The Neighborhood Association
fails to explain why it cannot register its
concerns during the annual update of the
capital facilities plan. More importantly,
Spokane County I, held that "development”
in this context means the time of permit
application rather than a rezone. The
Neighborhood Association has not shown
this holding in Spokane County I, to be
incorrect or harmful, as to overcome the
principle of stare decisis.

F1++7++1The Neighborhood Association
notes that the  Spokane  County
comprehensive plan uses the term
"development" to all stages of the process of
developing. The Neighborhood Association
also emphasizes that "development" is not
defined in policy CF.3.1. From this
observation, the Neighborhood Association
argues that all potential problems with
roads, schools, and other facilities should be
resolved before the rezone and not await the
building  process. Here again, the
Neighborhood Association goes beyond the
ruling of the GMHB and even beyond its
argument regarding indirect concurrency
limitations. The Neighborhood Association
also does not show that the term
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"development” as used in CF.3.1 means a
rezone or demands resolving facility
questions before a rezone.
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+11++11+The Spokane County Board of
Commissioners found that the Douglass land
"is located in an area where adequate public
facilities and services can be provided
without decreasing levels of service." AR at
750. The Neighborhood Association argues
that this finding is different from a finding
that public facilities and services will have
the capacity to serve the development
without decreasing levels of service below
adopted standards as required by policy
CF.3.1. The Neighborhood Association
emphasizes the lack of planning to ensure a
continued acceptable level of services.
Nevertheless, the Neighborhood Association
carried the burden before the GMHB to
show a likely drop of services below
accepted standards. The Neighborhood
Association failed to present evidence of this
drop, let alone the applicable standards.

Friititilssue 6: Whether the GMHB
committed error when ruling that
amendment 11-CPA-05 disregards SCZC
section 14.402.040?

TF1+1 11T Answer 6: No.

BN

Tit+1t+tSpokane County Zoning Code
[SCZC] 14.402.040 reads, in relevant part:

The County may amend the
Zoning Code when one of
the following is found to

apply.

1. The amendment is
consistent with or
implements the

Comprehensive Plan and is
not detrimental to the public
welfare.

2. A change in economic,
technological, or land use
conditions has occurred to

lastcase

warrant modification of the
Zoning Code.

Clerk's Papers (CP) at 521.

1111111 The Spokane County Board of
Commissioners found:
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20. The proposed
amendment [amendment
11-CPA-05] is consistent
with the criteria for a zone
reclassification under
Section 14.402.040 (1) and
(2) of the Spokane County
Zoning Code as the

proposed amendment
implements the goals and
objectives of the

Comprehensive Plan and
the subject area  has
experienced a change of
conditions as evidenced by
development of  duplex
dwelling units in proximity
to the subject property
thereby creating a mix of
land use types and densities
in the Urban Growth Area
boundary.

CP at 522 (footnote omitted). In reversing
Spokane County, the GMHB reasoned:

The development of duplex
dwelling units in proximity
to the subject property
cannot constitute a change
in circumstances under
SCZC 14.402.040(2) since
duplexes are already a
permitted use in the "Low
Density Residential" zone
and so there is no need to

change the zoning to
accommodate duplexes.

Moreover, if zoning
classifications could be
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readily changed whenever
there are cyclical market
fluctuations (as advocated
by applicant's engineering
consultant), then property
owners could lose the
reliance value of the zoning
code and thereby frustrate
the investment backed
expectations of
homeowners.

AR at 1029 (footnote omitted). We ask
whether amendment 11-CPA-05 satisfies
either clause 1 or 2 of the zoning code
section, or at least whether the Spokane
County Board of Commissioners reasonably
found that the zoning change satisfied one of
the clauses.

tHHP144+In its finding 20, the Board of
Commissioners referred to the goals and
objectives of the comprehensive plan.
Nevertheless, the comprehensive plan
contains no goals or objectives labeled as
such. SCZC 14.402.000 requires consistency
with the comprehensive plan, but does not
mention any "goals" or "objectives" of the
plan. We conclude that the Board of County
Commissioners must have referred to the
visions and policies of the comprehensive
plan in its finding 20. As we analyzed
above, amendment
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11-CPA-05 thwarts comprehensive plan
policy UL.2.16.

tHit+1+TtWe  question  whether one
inconsistency with the many policies of the
comprehensive plan is sufficient to declare
the amendment as a whole disobedient to
SCZC section 14.402.040(1) but we need
not resolve this question. Under clause 1 of
the code section, the zoning amendment
must be consistent with the comprehensive
plan and not detrimental to the public
welfare. The Spokane County Board of
Commissioners made no finding of an

s
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absence of a detriment. Strong evidence
showed the zoning change harmed the
public, particularly neighbors, and benefited
only Douglass. The Spokane County
Planning Commission found the zoning
change to adversely impact the public
interest, and the Board of Commissioners
registered no disagreement. Therefore,
amendment 11-CPA-05 does not satisfy
SCZC section 14.402.040(1).

T1+1+1+t1The Spokane County Board of
Commissioners' finding 20 supports the
conclusion that the Board of Commissioners
found a sufficient change in land use
conditions to warrant the zoning
amendment. According to the Board of
Commissioners, the subject area had
experienced a change of conditions by
reason of development of duplex dwelling
units in proximity to the subject property
thereby creating a mix of land use types and
densities. Douglass had argued that changed
economic circumstances warranted the
amendment. The Board of Commissioners
did not rely on any change in the economy.

1111111 We find ambiguity in the language
of and confusion between the GMHRB's and
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Board of Commissioners' respective
interpretations of SCZC 14.402.040(2). The
GMHB's ruling implied that the GMHB
believed the change in land use conditions in
the area referred to in SCZC 14.402.040(2)
is a change consistent with the zoning
change sought. In other words, Douglass or
the Board of Commissioners, according to
the GMHB, needed to show that the new
land uses in adjoining lands were other
medium density uses, not simply duplexes
allowed in a low density zone. Although
duplexes may have been recently built on
the adjoining land, duplexes were always
permitted, and, in fact, remain permitted on
the Douglass property. SCZC 14.402.040(2)
could also be read to require the change in
conditions to occur inside the proposed
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zoning change boundary, rather than outside
the rezone as concluded by the Board of
Commissioners. Finally, the section could
be read to require the change in land use
conditions are conditions in the adjoining
land such as uses not already allowed in the
neighborhood. In other words, the adjoining
land also needed a zoning change.

111 We would defer to the Spokane
County Board of Commissioners' reading of
its own code section, but we do not consider
the resolution of the various readings of
SCZC 14.402.040(2) helpful. Regardless,
Spokane County, the GMHB, and this court
must still determine whether some change in
land use conditions merits the rezone. We
conclude SCZC 14.402.040(2) does not
refer to any change in conditions, otherwise
there would be no limit to the circumstances
under which the code section permits a
rezone. No matter how small or large the
change, no matter how inconsistent or
consistent to land uses in
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the rezoned area the change in adjoining
land use may be, the county could justify the
adopting of any change in zoning. For
example, the section should not be read to
include the planting of a garden on adjoining
land, which theoretically is a change in land
use conditions. We conclude a reasonable
reading of SCZC 14.402.040(2) requires us
to determine whether the change in land use
conditions necessitates a rezone or the
change in conditions is close in nature to the
rezone uses such that the rezone is a natural
extension of the change.

ttHHititWe  find  compelling  the
Neighborhood Association's argument that
the building of duplexes in the neighborhood
should not warrant the change in zoning the
Douglass property from low density to
medium density in neighboring property,
because a multifamily project on the
Douglass land significantly increases the
number of dwellings per acre compared to

duplexes. By way of illustration, under low
density zoning, Douglass' Redstone plat
contemplated 38 lots, 26 for single family
dwellings and 12 for duplexes for a total of
50 dwelling units. Even if Douglass placed
duplexes on each lot, the total units would
be 78. On the other hand, proposed medium
density zoning would allow 200 dwelling
units, more than double the units in low
density. The multifamily medium density
project would also generate a significant
increase in need for parking. The nearby
duplexes therefore are not the type of land
use change that generates a need for a
rezone on the Douglass land. Multifamily
units on the Douglass land are not a natural
extension to the neighborhood duplexes. The
rezone does not preserve the
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character of the extended neighborhood.

+1t+1++t1Spokane County argues that
economic circumstances impacting the area
in 2010 to 2011 rendered the property as
zoned low density fiscally impractical.
Nevertheless, the Board of Commissioners
did not justify the rezone on economic
changes. The County Board of
Commissioners, rather than this appellate
court, should be the body to make the
original finding of changes in economic
conditions meriting a rezone.

TT7T1+1+Spokane County may argue on
appeal that the change in land use conditions
that merits the rezone is the change that
occurred by reason of the comprehensive
plan map amendment, by which the county
rezoned the Douglass property from low
density to medium density use. Assuming
the county forwards this argument, we reject
it. The rezone and the comprehensive plan
amendment were essentially the same action
by the Board of Commissioners. One should
not justify the other.

1171+t We conclude the GMHB gave
Spokane County sufficient deference when
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it found amendment 11-CPA-05
noncompliant or violative of SCZC
14.402.040(2). Substantial evidence failed to
show a change in land use conditions
meriting a rezone for the Douglass land. The
Spokane County Board of Commissioners
failed to address whether a zoning
amendment furthers or harms the public
welfare. The planning commission found the
rezone detrimental. The GMHB's order was
neither arbitrary nor capricious. We reverse
the trial court's ruling to the extent that the
trial court reversed the GMHB's ruling
concerning SCZC 14.402.040(2).
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11117t TWe question whether the GMHB
holds power to rule a comprehensive plan
amendment noncompliant with a county's
zoning code. RCW 36.70A.300 grants
authority to the GMHB to review a plan's
compliance only with the GMA, the
Shoreline Management Act, and the State
Environmental Policy Act. RCW
36.70A.280 grants the GMHB authority to
address whether a development regulation
complies with the GMA and a zoning
ordinance is a development regulation. This
authority may not extend, however, to
determining whether a county complies with
its internal code when adopting a zoning
change. Nevertheless, Spokane County has
not argued that the GMHB may not find its
plan amendment noncompliant with the
county code, or that the GMHB can use such
noncompliance to form the basis for a
determination of invalidity of the plan
amendment.

TiHttyitIssue 7: Whether the GMHB
committed error when it ruled Spokane
County amendment 11-CPA-05 invalid
under the GMA?

Tt itAnswer 7: We do not answer this
question. Since we have both reversed and
affirmed  several determinations  of
noncompliance made by the GMHB, we
remand to the GMHB to readdress whether

L
lastcase

amendment 11-CPA-05 should be

invalidated.

19111117 We have reversed the GMHB on
two of the four grounds upon which it
invalidated amendment 11-CPA-05. We
must now determine what remedy or
remedies are appropriate. In particular, we
must ask whether we should affirm the
GMHB's declaration of invalidity of the plan
amendment now that there are only two
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noncompliance grounds: UL.2.16 and SCZC
section 14.402.040.

119 TTTA number of GMA  sections
address remedies available to the GMHB.
Those remedies include a two-step process.
If the GMHB finds a county action to be
noncompliant with the GMA, the GMHB
will first enter an order of remand for the
county to comply. Second, the GMHB will
determine whether to invalidate the action
such that the action lacks force during the
time of remand. Presumably, the purpose of
invalidity is to prevent owners and
developers from gaining vested rights under
the county action, such as a rezone, during
the remand.

T TTTRCW
relevant part:

36.70A.300 reads, in

(1) The board shall issue a
final order that shall be
based exclusively on
whether or not a state
agency, county, or city is in
compliance with the
requirements of this chapter
[the GMA], [the Shoreline
Management Act, or the
State Environmental Policy
Act].

(3) In the final order, the
board shall either:
(a) Find that the state
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agency, county, or city is in
compliance with the
requirements of this chapter.
(b) Find that the state
agency, county, or city is
not in compliance with the
requirements of this chapter
. . . in which case the board
shall remand the matter to
the affected state agency,
county, or city. The board
shall specify a reasonable
time not in excess of one
hundred eighty days, or
such longer period as
determined by the board in
cases of unusual scope or
complexity, within which
the state agency, county, or
city shall comply with the
requirements of this chapter.
The board may require
periodic reports to the board
on the progress the
jurisdiction is  making
towards compliance.

(4) (a) Unless the board
makes a determination of
invalidity = under RCW
36.70A.302, a finding of
noncompliance and an order
of remand shall not affect
the validity of
comprehensive plans and
development

regulations  during  the
period of remand.

THTTHHTRCW 36.70A.302(1) reads:

(1) The board may
determine that part or all of
a comprehensive plan or
development regulations are
invalid if the board:

(a) Makes a finding of
noncompliance and issues

I
lastcase

an order of remand under
RCW 36.70A.300;

(b) Includes in the final
order a  determination,
supported by findings of
fact and conclusions of law,
that the continued validity
of part or parts of the plan
or regulation would
substantially interfere with
the fulfillment of the goals
of this chapter; and

(c) Specifies in the final
order the particular part or
parts of the plan or
regulation that are
determined to be invalid,
and the reasons for their
invalidity.

T THIRCW 36.70A.302(1) refers to a
"comprehensive plan" and "development
regulations.” At issue in this appeal is a plan
amendment. The GMHB declared the plan
amendment and not the underlying
comprehensive plan to be invalid. The
GMHB did not invalidate the entire Spokane
County  Resolution 11-1191,  which
contained comprehensive plan amendments,
but only that portion of the resolution
involving the rezone of the Douglass land.
The GMHB's singling out of amendment 11-
CPA-0S for invalidity, rather than declaring
the underlying comprehensive plan invalid
or the entire Resolution 11-1191, makes
sense.

¥t ritIn . this  case, the GMHB
invalidated amendment 11-CPA-05 for
substantially interfering with GMA goals
(1), (3), and (12), of the thirteen GMA goals
found in RCW 36.70A.020. The relevant
subsections reads:
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48] Urban growth.
Encourage development in
urban areas where adequate
public facilities and services
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exist or can be provided in
an efficient manner.

3) Transportation.
Encourage efficient
multimodal  transportation

systems that are based on
regional  priorities  and
coordinated with county and
city comprehensive plans.

(12) Public facilities and
services. Ensure that those
public facilities and services
necessary to support
development  shall  be
adequate to serve the
development at the time the
development is available for
occupancy and use without
decreasing current service

levels below locally
established minimum
standards.

We agree with the GMHB that amendment
11-CPA-05 interferes with UL.2.16 and
SCZC section 14.402.040. This agreement
supports a conclusion that amendment 11-
CPA-05 interferes with the identified goals
of the GMA. Nonetheless, we disagree with
the GMHB that amendment 11-CPA-05
contradicts comprehensive plan polices
UL.2.20, and CF.3.1. This disagreement
undercuts the GMHB's conclusion that
amendment 11-CPA-05 interferes with the
stated GMA goals.

T+ We wrote in Spokane County I

In identifying 13 goals to
guide local comprehensive
planning, the legislature
itself cautioned that it was
not listing goals in order of
priority and that its
identification of the goals
"shall be used exclusively
for the purpose of guiding
the development of

IS
lastcas:s

comprehensive plans and
development regulations."
RCW 36.70A.020. Goals

considered by local
governments in
comprehensive planning
may be mutually

competitive at times. For
that reason, if a map
amendment  meaningfully
advances other
comprehensive plan goals
and policies, a finding by
the growth board that it fails
to advance anotherdif it fails
to advance, for example, a
goal of encouraging high
density residential
development on sites having
good access to a major
arterialothat alone cannot be
an invalidating
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inconsistency. The
weighing of competing
goals and policies is a
fundamental planning
responsibility of the local
government.

173 Wn. App. at 333 (citation omitted).
Based on this passage in Spokane County I,
we would defer to any reasonable weighing
of the goals and policies conducted by the
Spokane County Board of Commissioners.
While the Board of Commissioners declared
amendment 11-CPA-05 consistent with the
goals of the GMA, the Board of
Commissioners  never provided any
reasoning behind this declaration. More
importantly, the Board of Commissioners
never recognized the rezone's inconsistency
with comprehensive plan amendment
UL.2.16 or the violation of SCZC section
14.402.040. Thus, the Board of
Commissioners never weighed whether
countervailing goals and policies of the
GMA trump the clash with GMA goals and
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polices resulting from inconsistencies with
comprehensive plan policy UL.2.16 or the
violation of SCZC section 14.402.040.

T TTTIRCW 34.05.574, a section of the
Administrative Procedure Act, controls our
review of the GMHB's decision. This statute
reads:

(1) In a review under RCW
34.05.570, the court may (a)
affirm the agency action or
(b) order an agency to take
action required by law,
order an agency to exercise
discretion required by law,
set aside agency action,
enjoin or stay the agency
action, remand the matter
Jor further proceedings, or
enter a declaratory
judgment order.

(4) If the court sets aside or
modifies agency action or
remands the matter to the
agency for further
proceedings, the court may
make any interlocutory
order it finds necessary to
preserve the interests of the
parties and the public,
pending further proceedings
or agency action.
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(Emphasis added.)

LA A I O )

rTi+tTitiBased on our authority under
RCW 34.05.574, we remand this ease to the
GMHB for proceedings consistent with this
opinion. The GMHB should reweigh the
extent of the interference by amendment 11
-CPA-05 with the goals and policies of the
GMA, based on the amendment's
noncompliance with only comprehensive
plan policy UL.2.16 and SCZC section
14.402.040,

p
lastcase

1111t We order that the GMHB's
declaration of invalidity remain in effect
during the additional review by the GMHB.
Without this declaration of invalidity,
Douglass might gain vested rights to
develop its property within the limited
strictures of medium density zoning. To
preserve the interests of the parties,
Douglass should not gain any vested rights
during the additional review.

CONCLUSION

TH1TititWe hold the GMHB possessed
subject matter jurisdiction to review the
concurrent amendment and resolution. We
affirm in part and reverse in part the superior
court's substantive ruling that reverses the
GMHB and reinstates Spokane County
Comprehensive Plan amendment 11-CPA-
05. We hold amendment 11-CPA-05
inconsistent with comprehensive plan policy
UL.2.16 and SCZC section 14.402.040, but
consistent with comprehensive plan policy
UL.2.20 and CF.3.1. We remand to the
GMHB for further proceedings consistent
with this opinion.
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11111 TA majority of the panel has
determined this opinion will not be printed
in the Washington Appellate Reports, but it
will be filed for public record pursuant to
RCW 2.06.040.

T T/s/
1111t +1Fearing, J.

WE CONCUR:
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BEFORE THE GROWTH MANAGEMENT HEARINGS BOARD
EASTERN WASHINGTON REGION
STATE OF WASHINGTON

FIVE MILé PRAIRIE NEIGHBORHOOD

ASSOCIATION & FUTUREWISE, Case No. 12-1-0002
Petitioners, FINAL DECISION AND ORDER

V.

SPOKANE COUNTY,
Respondent,

and

HARLEY C. DOUGLASS, INC.
Intervenor. \

I. SYNOPSIS
On December 23, 2011, the Spokane County Board of County Commissioners adopted
Resolution 11-1191 amending the Spokane County Comprehensive Plan and Zoning Code.
Five Mile Prairie Neighborhood Association & Futurewise filed a Petition for Review
challenging Amendments 11-CPA-05 and 11-CPA-06. Petitioners alleged that
Amendments 11-CPA-05 and 11-CPA-06 were inconsistent with the Comprehensive Plan
and Development Regulations. The Board finds and concludes that Spokane County failed
to comply with the Growth Management Act (GMA) when it enacted Resolution 11-1191, as
it relates to Amendment 11-CPA-05. Resolution 11-1191 (as it relates to Amendment 11-
CPA-05) is, therefore, remanded to Spokane County, and the County shall take further

actions to come into compliance with the GMA.
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August 23, 2012 P.O. Box 40953
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Il. BURDEN OF PROOF
For the purposes of board review of the comprehensive plans and development regulations
adopted by local government, the GMA establishes three major precepts: a presumption of
validity; a “clearly erroneous” standard of review; and a requirement of deference to the

decisions of local government.

Pursuant to RCW 36.70A.320(1), comprehensive plans, development regulations and
amendments to them are presumed valid upon adoption:

Except as provided in subsection (5) of this section, comprehensive plans and
development regulations, and amendments thereto, adopted under this
chapter are presumed valid upon adoption.

The statute further provides that the standard of review is whether the challenged
enactments are clearly erroneous:'

The board shall find compliance unless it determines that the action by the
state agency, county, or city is clearly erroneous in view of the entire record
before the board and in light of the goals and requirements of this chapter.

In order to find the County’s action clearly erroneous, the Board must be “left with the firm

and definite conviction that a mistake has been made.”?

Within the framework of state goals and requirements, the boards must grant deference to
local governments in how they plan for growth.?

In recognition of the broad range of discretion that may be exercised by
counties and cities in how they plan for growth, consistent with the
requirements of this chapter, the legislature intends for the board to grant
deference to counties and cities in how they plan for growth, consistent with
the requirements and goals of this chapter. Local comprehensive plans and
development regulations require counties and cities to balance priorities and
options for action in full consideration of local circumstances. The legislature
finds that while this chapter requires local planning to take place within a
framework of state goals and requirements, the ultimate burden and
responsibility for planning, harmonizing the planning goals of this chapter, and
implementing a county’s or city’s future rests with that community.

' RCW 36.70A.320(3).
% Dept. of Ecology v. PUD1, 121 Wn.2d 179, 201 (1993).
® RCW 36.70A.3201.
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The burden is on Petitioners to overcome the presumption of validity and demonstrate that
any action taken by the County is clearly erroneous in light of the goals and requirements of
Chapter 36.70A RCW (the Growth Management Act).* Where not clearly erroneous, and
thus within the framework of state goals and requirements, the planning choices of local

government must be granted deference.

Ill. JURISDICTION
Petitioners challenge two amendments adopted by the Spokane County Commissioners on
December 23, 2011: Amendment 11-CPA-05, changing the Comprehensive Plan land use
designation and the zoning classification for a 22.3 acre parcel, and Amendment 11-CPA-
06, a text amendment to the Comprehensive Plan and Zoning Code to allow mining on sites
20 acres and smaller as a conditional use in all rural zones. The Board must determine

whether these challenges are within its jurisdiction.

Applicable Law

The Growth Management Hearings Board (GMHB) has exclusive authority to rule on
challenges alleging that a governmental agency is not in compliance with the requirements
of the GMA. See Spokane County, et al. v. Eastern Washington Growth Management
Hearings Board, 160 Wn. App. 274, 281, 250 P.3rd 1050, 1053 (2011), review denied, 171
Wn.2d 1034, 257 P.3rd 662 (2011).°> The Board has jurisdiction to review petitions
challenging whether a county's comprehensive plan, development regulations, and
permanent amendments to the plan comply with the GMA.® Skagit Surveyors & Eng'rs, LLC
v. Friends of Skagit County, 135 Wn.2d 542, 549 (1998)

Site-specific rezones authorized by an existing comprehensive plan are treated differently
from amendments to comprehensive plans or development regulations. RCW
36.70B.020(4). The Land Use Petition Act (LUPA) (Chapter 36.70C RCW) governs site-

* RCW 36.70A.320(2).
® See also Davidson Serles & Associates, et .al v. City of Kirkland et al., 159 Wn. App. 616 (2011).
% See also Somers v. Snohomish County, 105 Wn. App. 937, 942 (2001); RCW 36.70A.290(2).
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specific land use decisions and the Superior Court has exclusive jurisdiction over petitions
that challenge site-specific land use decisions. Spokane County, 160 Wn. App. at 282.7
However, "[t]he superior court may decide only whether a site-specific land use decision
complies with a comprehensive plan and/or development regulation, not whether the rezone
complies with the GMA.” Woods v. Kittitas County, 162 Wn.2d 597, 603, 174 P.3d 25
(2007); Spokane County, 160 Wn. App. at 282.2 LUPA does not apply to local land use
decisions "that are subject to review by a quasi-judicial body created by state law, such as

.. the growth management hearings board." RCW 36.70C.030(1)(a)ii).®

The GMA sets up a basic dichotomy: review of political decisions regarding the broad nature
of local area planning is by the GMHB, which is responsible for ensuring the decisions are
consistent with the Growth Management Act; review of land use actions relating to specific
property is by the superior court, which must confirm that statutory and constitutional
processes have been followed.'® The former category involves decisions that are
essentially legislative in character; the procedural focus of the latter category is largely
judicial in character. The division of authority between the GMHB and the courts reflects
the different character of decisions being reviewed. Coffey v. City of Walla Walla, et al., 145
Wn. App. 435, 440, 187 P.3d 272, 274 (2008). The Supreme Court recently reiterated the
distinction between “legislative” amendments changing the designation of land (GMHB
jurisdiction) and “quasi-judicial” decisions rezoning specific property (superior court

jurisdiction)."

" RCW 36.70C.030; See also Somers, 105 Wn. App. at 941-42.
8 RCW 36.70A.030(7). RCW 36.70B.020(4).

See also Caswell v. Pierce County, 99 Wn. App. 194, 198, 992 P.2d 534 (2000).

% A similar, parallel dichotomy is set up between local government processing of: [1] applications for
comprehensive plan/development regulation amendments (RCW 36.70A.130), as distinct from [2] local project
review of applications for project permits (RCW 36.70B.030). “Fundamental land use planning choices made in
adopted comprehensive plans and development regulations shall serve as the foundation for project review.”
RCW 36.70B.030(1). A proposed project's consistency with applicable development regulations must be
decnded by the local government during project review. RCW 36.70B.040.

! Stafne v. Snohomish Co., 174 Wn.2d 24 (2012).
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Thus, the GMHB has exclusive jurisdiction to decide whether a challenged Development
Regulation complies with the GMA.'? The term “Development Regulation” is defined as
follows:

"Development regulations” or "regulation” means the controls placed on
development or land use activities by a county or city, including, but not
limited to, zoning ordinances, critical areas ordinances, shoreline master
programs, official controls, planned unit development ordinances, subdivision
ordinances, and binding site plan ordinances together with any amendments
thereto. A development regulation does not include a decision to approve a
project permit application, as defined in RCW 36.70B.020, even though the
decision may be expressed in a resolution or ordinance of the legislative body
of the county or city.*®

In contrast, the Superior Court has exclusive jurisdiction under LUPA to decide whether a
land use decision on an application for a Project Permit complies with a comprehensive plan
and/or development regulation.™ The term "land use decision" means inter alia a final
determination by a local jurisdiction’s body or officer with the highest level of authority to
make the determination on an “application for a project permit’, but excluding applications

for legislative approvals such as area-wide rezones.™

The term “Project Permit” is defined as follows:

"Project permit" or "project permit application” means any land use or
environmental permit or license required from a local government for a project
action, including but not limited to building permits, subdivisions, binding site
plans, planned unit developments, conditional uses, shoreline substantial
development permits, site plan review, permits or approvals required by
critical area ordinances, site-specific rezones authorized by a
comprehensive plan or subarea plan, but excluding the adoption or
amendment of a comprehensive plan, subarea plan, or development
regulations except as otherwise specifically included in this subsection.®

If a rezone is not authorized by an existing comprehensive plan, then the rezone falls
outside of the definition of “Project Permit’ in RCW 36.70B.020(4). And if the rezone is not a

2 RCW 36.70A.290(2).

'3 RCW 36.70A.030(7) [Emphasis added].
" RCW 36.70C.030.

'S RCW 36.70C.020(2). [Emphasis added].
'® RCW 36.70B.020(4) [Emphasis added].
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“Project Permit,” then it is not a “land use decision” under RCW 36.70C.020(2)(a) and LUPA
does not apply.

In 2011, the Court of Appeals, Division Three decided a case involving bundled
comprehensive plan and rezone amendments."” Spokane County had taken final action to
concurrently (1) amend its comprehensive plan land use designation and (2) amend its
zoning map designation, both designations relating to a 4.2 acre tract of property.’® The
landowner argued that the Board lacked jurisdiction over the appeal of the comprehensive
plan amendment because it was “site-specific.”'® The Court of Appeals disagreed:

Site specific or not, the question is whether this is a change in the

comprehensive plan. And clearly it is. The challenged action was in fact

legislative; it involved an amendment to a comprehensive plan. . . . The

Hearings Board had subject matter jurisdiction to consider the comprehensive

plan amendment. The superior court erred by reversing the order of the

Hearings Board for lack of jurisdiction.?®
Al Petitions for Review filed with the GMHB must include a detailed statement of the legal
issues presented for resolution by the Board. RCW 36.70A.290(1). The Board must look to
Petitioner’s statement of issues to determine whether each legal issue falls within the
Board's statutory subject matter jurisdiction. Site-specific rezones authorized by an
existing comprehensive plan are treated differently from amendments to comprehensive

plans or development regulations.?’

If Petitioner’s issue challenges the adoption or amendment of a comprehensive plan,
subarea plan, or development regulation, then the GMHB has exclusive jurisdiction to
decide whether the challenged action complies with the GMA.?? |f Petitioner’s issue
challenges a site-specific rezone authorized by a comprehensive plan or subarea plan

(i.e., a “Project Permit”), then the Superior Court has exclusive jurisdiction to decide only

‘" Spokane County, et al. v. Eastern Washington Growth Management Hearings Board, 160 Wn. App. 274,
250 P.3rd 1050 (2011), review denied, 171 Wn.2d 1034, 257 P.3rd 662 (2011).

'8 160 Wn. App. at 278.

'9160 Wn. App. at 280.

% 160 Wn. App. at 284.

2! 160 Wn. App. at 282.

2 RCW 36.70A.280, RCW 36.70A.290; RCW 36.70B.020(4); RCW 36.70C.030(1)(A)ii).
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whether a site-specific land use decision complies with a comprehensive plan and/or

development regulation, not whether the rezone complies with the GMA. 2

If Petitioner’s issue challenges a rezone not authorized by an existing comprehensive
plan® or subarea plan (i.e., NOT a “Project Permit’) and the rezone falls within the statutory
definition of a "development regulation” (e.g., the rezone is a “zoning ordinance”), then the
Growth Management Hearings Board has exclusive jurisdiction to decide whether the

challenged rezone complies with the GMA.%

Board Analysis and Findings

Amendment 11-CPA-05 changed the Comprehensive Plan land use designation for

approximately 22.3 acres of land from “Low Density Residential” to “Medium Density
Residential” and concurrently changed the zoning classification from “Low Density

Residential” to “Medium Density Residential.”?

Petitioners argue that the Board has jurisdiction over Amendment 11-CPA-05 because (a)
the Comprehensive Plan was amended and (b) the change in zoning classification was not
authorized by the pre-existing Comprehensive Plan and, therefore, this zoning change was

a development regulation and not a project permit.

At the Hearing on the Merits, Spokane County’s Deputy Prosecuting Attorney stated that
this “rezone could not have taken place without amending the Comprehensive Plan and that

is the interpretation of the Comprehensive Plan by the County.”

It is clear from the record that the Comprehensive Plan had to be amended to enable the
County to change the zoning classification for the subject property. The County chose to
accomplish this by concurrently amending the Comprehensive Plan and zoning

classification. This concurrent plan amendment/zoning change is similar to the action taken

» RCW 36.70B.020(4); RCW 36.70C.030.

% See Spokane County, 160 Wn. App. at 282.

> RCW 36.70A.290(2); RCW 36.70A.030(7).

% Spokane County Resolution No. 11-1191, page 8 (December 23, 2011).
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by Spokane County in Spokane County, et al. v. Eastern Washington Growth Management
Hearings Board,?” where the Court of Appeals held that the Board had jurisdiction to hear
and decide that case.

Moreover, Spokane County’s Zoning Code provides as follows:

The action of the Board on a zoning map amendment under this section shall

be final and conclusive uniess appealed to the Growth Management Hearing

Board, pursuant to chapter 36.70A RCW. A person with standing pursuant to

RCW 36.70A.280 may file a petition within 60 calendar days after publication

of the notice of adoption (4d of this section).?
The Board finds and concludes as follows: (1) this change in the zoning classification would
not have been allowed without amending the Comprehensive Plan; (2) the change in the
zoning classification was not authorized by the pre-existing Comprehensive Plan; (3) this
change in the zoning classification was not a “project permit” but was instead an
amendment to “development regulations”; and (4) pursuant to RCW 36.70A.280 and

36.70A.290, the Board has jurisdiction to hear the appeal of Amendment 11-CPA-05.

Amendment No. 11-CPA-06 is a text amendment to the Comprehensive Plan and Zoning

Code to allow mining and rock crushing on sites 20 acres and smaller as a conditional use
in all rural zones.?® The Comprehensive Plan and Zoning Code were amended

concurrently.

The Board finds and concludes as follows: (1) the text amendment to the zoning code
(SCZC Chapter 14.618) was an amendment to the County’s “development regulations”; and
(2) pursuant to RCW 36.70A.280 and 36.70A.290, the Board has jurisdiction to hear the
appeal of Amendment 11-CPA-06.

Spokane County et al. v. Eastern Washington Growth Management Hearings Board, 160 Wn. App. 274, 250
P 3rd 1050 (2011), review denied, 171 Wn.2d 1034, 257 P.3rd 662 (2011).

Spokane County Zoning Code 14.402.100(7)(a).

 Spokane County Resolution No. 11-1191, page 8 (December 23, 2011).
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IV. PROCEDURAL HISTORY
The Petition for Review was filed on February 27, 2012. The Prehearing Order and Order
Granting Intervention of Harley C. Douglass, Inc. was issued on April 4, 2012. The Hearing
on the Merits was held on July 19, 2012 in Spokane, Washington with the Eastern
Washington Regional Panel comprised of Presiding Officer Raymond L. Paolella and Board
Members Chuck Mosher and Margaret Pageler. Attending the Hearing on the Merits were
attorney Tim Trohimovich, representing Petitioners Five Mile Prairie Neighborhood
Association and Futurewise, and Deputy Prosecuting Attorney David W. Hubert,

representing Respondent Spokane County.

Intervenor Harley C. Douglass, Inc. failed to file any brief and failed to attend the July 19,
2012 Hearing on the Merits. Pursuant to WAC 242-03-710, the Board on its own motion
entered an Order of Dismissal of Harley C. Douglass, Inc. for failure to file any brief and

failure to attend the Hearing on the Merits.

V. BOARD ANALYSIS AND DISCUSSION OF ISSUES
Issue 1 — Medium Density Residential Comp Plan/Zoning Amendment

Does the approval of amendment 11-CPA-05 violate RCWs 36.70A.020(1),
36.70A.020(12), 36.70A.040, 36.70A.070, 36.70A.120, and 36.70A.130 and the
County’s Comprehensive Plan and development regulations including
Comprehensive Plan Policies UL.2.16, UL.2.17, UL.2.20, UL.7.1, H.3.2, CF.3.1,
and CF.12.2 because the proposed amendment is not located in areas
consistent with the comprehensive plan, does not preserve the character of the
neighborhood, and is not served by adequate public facilities and services
whose design is consistent with the comprehensive plan policies, and otherwise
fails to comply with the Growth Management Act (GMA) provisions identified in
this issue?

The development regulations alleged to be violated are Spokane County Zoning Code
(SCZC) Sections 14.402.040 and 14.402.100.%°

% Petitioners failed to brief and therefore abandoned any arguments relating to Comprehensive Plan Policy
CF.12.2 and Spokane County Zoning Code § 14.402.100. WAC 242-03-590(1).
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Applicable Law
RCW 36.70A.070 provides in pertinent part that the Comprehensive Plan “shall be an

internally consistent document and all elements shall be consistent with the future land use

map.

RCW 36.70A.070(2) provides in pertinent part that the Comprehensive Plan shall include:

A housing element ensuring the vitality and character of established
residential neighborhoods that: (a) Includes an inventory and analysis of
existing and projected housing needs that identifies the number of housing
units necessary to manage projected growth; (b) includes a statement of
goals, policies, objectives, and mandatory provisions for the preservation,
improvement, and development of housing, including single-family
residences; (c) identifies sufficient land for housing, including, but not limited
to, government-assisted housing, housing for low-income families,
manufactured housing, multifamily housing, and group homes and foster care
facilities; and (d) makes adequate provisions for existing and projected needs
of all economic segments of the community.

RCW 36.70A.120 requires Spokane County to “perform its activities and make capital

budget decisions in conformity with its comprehensive plan.”

RCW 36.70A.130(1)(d) requires: “Any amendment of or revision to a comprehensive land
use plan shall conform to this chapter. Any amendment of or revision to development

regulations shall be consistent with and implement the comprehensive plan.”

The term “Consistency” has been defined as follows: “Consistency means comprehensive

plan provisions are compatible with each other. One provision may not thwart another.”'

Analysis
Amendment 11-CPA-05 changed the Comprehensive Plan land use designation on

approximately 22.3 acres of land from “Low Density Residential” to “Medium Density

Residential” and concurrently changed the zoning classification from “Low Density

3 City of Spokane v. Spokane County, EWGMHB Case No. 02-1-0001, Final Decision and Order (July 3,

2002), at 32.
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Residential” to “Medium Density Residential.”*? Petitioners allege this amendment was
inconsistent with the six comprehensive plan policies discussed below. They also allege

violation of provisions of the County Zoning Code.

¢ Policy H.3.2: Ensure that the design of infill development preserves the
character of the neighborhood.

The 22-acre property is in a low-density area but has unique buildability challenges. First, it
is largely encumbered by utilities, including a gas pipeline, sewer main, and electrical
transmission corridor. Second, access to either of two road frontages is across steep
terrain. A preliminary plat for the property under low-density classification had been
approved in 2007, but the owner subsequently requested and received the zoning
amendment allowing medium density development.
Petitioners allege as follows: (a) the Hearings Examiner found that the “design, shape, size
and orientation of lots in the preliminary plat [low density] are appropriate for the proposed
use of such lots, and for the character of the area in which the lots are located, considering
similar urban development located in the area ...;”* (b) the 200 unit development [medium
density] with multi-family dwellings at densities of 8 to 10 dwelling units per acre and parking
lots around the buildings would not ensure, or guarantee, that the design preserves the
character of the neighborhood; (c) the densities are higher than the neighborhood character,
so the building types are out of character; and (d) the comprehensive plan amendment and
rezone do not “[e]nsure that the design of infill development preserves the character of the
neighborhood.”

32 5pokane County Resolution No. 11-1191, page 8 (December 23, 2011).

% Five Mile Prairie Neighborhood Association’s and Futurewise’s Prehearing Brief (May 29, 2012), Tab 18—
Comprehensive Plan Annual Amendment Review Staff Report.

* Five Mile Prairie Neighborhood Association’s and Futurewise’s Prehearing Brief (May 29, 2012), Tab 9:
Michael C. Dempsey, Spokane County Hearing Examiner, RE: Application for the Preliminary Plat of
Redstone, in the Low Density Residential (LDR) Zone; Applicant: Whipple Consulting Engineers File No. PN-
1974-06 Findings of Fact, Conclusions of Law and Decision pages 22-23 (March 30, 2007).
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Spokane County argues that the subject property is isolated topographically and the limited
“sight lines” in the area also isolate this area so that the character of the larger

neighborhood is preserved.

The Spokane County Commissioners, in Finding of Fact 25, found that the subject site is in
the Urban Growth Area and the proposed development “will create an urban area with a
variety of housing types and prices with a variety of residential densities.”** The Board
notes that the proposed development would include higher residential densities as
compared to surrounding uses. However, as stated by the Spokane County
Commissioners, a variety of residential densities is appropriate and expected within an
Urban Growth Area. Further, the neighborhood has no consistent design or development
pattern, and development on this property would be topographically isolated. Petitioners
allege that these higher densities do not preserve neighborhood character but Petitioners
failed to come forward with actual evidence showing that neighborhood character would be

harmed by this proposal.

Therefore, the Board finds Petitioners failed to demonstrate that Amendment 11-CPA-05 is

inconsistent with Spokane County Comprehensive Plan Policy H.3.2.

¢ Policy UL.7.1: Identify and designate land areas for residential use, including
categories for low-, medium- and high-density areas.
While Policy UL.7.1 was cited in the issue statement, no argument was presented in
Petitioners’ Prehearing Brief on this particular subissue. Accordingly, the Board deems this
subissue to have been abandoned under WAC 242-03-590(1).

¢ Policy UL.2.16: Encourage the location of medium and high density residential
categories near commercial areas and public open spaces and on sites with
good access to major arterials.

% Spokane County Resolution No. 11-1191, page 7 (December 23, 2011).
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Petitioners argue as follows: (a) the 22.3 acres is not near commercial areas, but is 0.9
miles from the nearest commercial comprehensive plan designation, (b) the area is not near
a public open space, and (c) the site does not have good access to a major arterial.

The County states in its brief as follows:

The maps and aerial photos indicate that the property is located on Waikiki

Road, a minor urban arterial that intersects with Hawthorne Road, a major

arterial within less than one mile. The property is within a mile of Whitworth

College and the commercial center that is immediately to the east of the

college. Holmberg Park and Conservation area is also within a mile to the

south of the property on Waikiki Road.*®
According to the maps attached to the Staff Report, the subject 22.3 acre property has a
significant amount of frontage on North Five Mile Road and a smaller amount of frontage on
Waikiki Road. The Staff Report also states, inter alia:

Waikiki Road is designated as an Urban Minor Arterial by Spokane County’s
Arterial Road Plan, has sidewalks on both sides and has bus service from
Spokane Transit Authority. Five Mile Road is not listed on the Arterial Road
Plan, is steep and windy and does not have sidewalks. . . .

One of the significant issues raised during this subdivision’s public hearing

was singular access to Five Mile Road and concerns from property owners

that the road was already overloaded with traffic and dangerous due to its

steepness and lack of any pedestrian accommodations.®
The Spokane County Planning Commission recommended denial of this proposed
amendment by a vote of 4-2. The Planning Commission found that transportation
improvements have not kept up with the residential development that has already occurred
near the Five Mile Prairie, and the proposal fronts on Five Mile Road which is steep, windy
and has no accommodations for pedestrians or bicyclists. Five Mile Road will be one of the
access points for this proposed development but neither the County nor the developer has

any plans for transportation improvements to Five Mile Road.®

% Spokane County Prehearing Brief in Response to Petitioner’s Prehearing Brief, page 24 (June 19, 2012).

%" Five Mile Prairie Neighborhood Association’s and Futurewise’s Prehearing Brief (May 29, 2012), Tab 18—
Comprehensive Plan Annual Amendment Review Staff Report, pp. 3, 5.

38 Spokane County Prehearing Brief in Response to Petitioner's Prehearing Brief (June 19, 2012), Attachment
S — Planning Commission Findings of Fact and Recommendation (Oct. 7, 2011), p.9.
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Public comments before the Commission expressed concern for the capacity and safety of
the intersection of Five Mile Road and Waikiki Road, and most of the 21 transportation
comments thought that North Five Mile Road was steep, curvy, at its capacity, and

dangerous during winter months.3®

After the Planning Commission process concluded, the applicant’s engineer submitted a
letter to the County stating that “the development traffic is proposed to primarily use Waikiki
Road to access the development with little to no need for the use of Five-Mile Road.”*® The
applicant’s engineer included a map depicting a potential road access for the development
off of Waikiki Road — this new access road would wind across closely packed contour lines

as it traverses steep terrain just above Waikiki Road.*'

According to the County, the proposed development would have access roads from both
Five Mile Road and Waikiki Road; however, “due to the geologic character of the property
and the limitations on development of the site by utility easements the possible development
will likely occur in the south and central area of the property” — closer to Five Mile Road and

more distant from Waikiki Road.*?

The County Commissioners made Findings of Fact 22 and 23 stating:

22. Traffic impacts from the proposed amendment may be further mitigated
by provision of a second access point to Waikiki Road, to be reviewed at the
project level, which will reduce the number of vehicle trips on Five Mile Road
as evidenced by the trip distribution letter submitted by the applicant on
November 23, 2011.

23. The proposed amendment is consistent with Spokane County
Comprehensive Plan Goals and Policy UL.2.16 that encourage location of
medium and high density residential categories with good access to major
arterials such as Waikiki Road, which is designated as an Urban Minor
Arterial.#®

39
Id.
“ Spokane County Prehearing Brief in Response to Petitioner's Prehearing Brief (June 19, 2012), Attachment
M — Letter to Spokane County Commissioners from Whipple Consulting Engineers, Inc. (Oct. 20, 2011).
Id.
*2 Spokane County Prehearing Brief in Response to Petitioner's Prehearing Brief, p. 25 (June 19, 2012).
4 Spokane County Resolution No. 11-1191, page 7 (December 23, 2011).
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The Board notes that Finding of Fact 23 inconsistently states there is good access to major
arterials such as Waikiki Road but the record clearly shows that Waikiki Road is a Minor
Arterial not a Major Arterial. The County’s brief states that the nearest Major Arterial
(Hawthorne Road) is less than a mile away. But it is clear from the record that the two
county roads adjacent to the 22.3 acre site are not Major Arterials. In fact, Five Mile Road is
a steep, windy two lane road that has no arterial designation. The Board finds and

concludes that Finding of Fact 23 is not supported by substantial evidence in the record.

The record shows that a new access road to the development off of Waikiki Road would be
feasible but the new residential units would be much closer to the existing Five Mile Road
access point and may preferentially use Five Mile Road. There is substantial evidence in
the record supporting a conclusion that the proposed development would be served by Five
Mile Road, with significant safety and capacity concerns, and by a new access to Waikiki

Road which is not designated as a Major Arterial.

Based on a review of the entire record, the Board finds and concludes that the site of the
proposed development does not have good access to major arterials, and Amendment 11-
CPA-05 is inconsistent with and thwarts Spokane County Comprehensive Plan Policy
UL.2.16.

e Policy UL.2.17: Site multifamily homes throughout the Urban Growth Area as
follows:

a) Integrated into or next to neighborhood, community or urban activity
centers.
b) Integrated into small, scattered parcels throughout existing residential
areas. New multi-family homes should be built to the scale and design of
the community or neighborhood, while contributing to an area-wide density
that supports transit and allows for a range of housing choices.

Petitioners argue that the “200 unit multi-family development at densities of 8 to 10 dwelling

units per acre with parking lots around the building would not be built to scale and design of

FINAL DECISION AND ORDER Growth Management Hearings Board
Case No. 12-1-0002 1111 Israel Road SW, Suite 301
August 23, 2012 P.O. Box 40953
Page 15 of 26 Olympia, WA 98504-0953

Phone: 360-664-9170
Fax: 360-586-2253




©OW 00 N O O h WON =

W W W NN DNNDNDDNDDNDDNDNDMNDNNDNQ @ Q @Q @ D @ Q-
N = O © 0 ~N O O & W N = O O 0 ~N OO & WN =2 O

the community or neighborhood.”** But Petitioners fail to point to any evidence in the record
demonstrating an inconsistency with the existing scale and design of the community. The
county cited how this parcel is largely isolated from surrounding areas because of the
topography of the site. Petitioners failed to come forward with actual evidence showing that
neighborhood character would be harmed by this proposal. Regarding transit, the record
shows that there is Spokane Transit Authority service along Waikiki Road, but there is no
information as to the frequency of service. In view of the entire record in this case, the
Board finds Petitioners failed to demonstrate that Amendment 11-CPA-05 is inconsistent

with Spokane County Comprehensive Plan Policy UL.2.17.

e Policy UL.2.20: Encourage new developments, including multifamily projects,
to be arranged in a pattern of connecting streets and blocks to allow people to
get around easily by foot, bicycle, bus or car. Cul-de-sacs or other closed
street systems may be appropriate under certain circumstances including, but
not limited to, topography and other physical limitations which make
connecting systems impractical.

As discussed above, one of the significant issues raised during the Planning Commission
public hearing was the preferred access to Five Mile Road and concerns from property
owners that the road was already overloaded with traffic and dangerous due to its
steepness, winter hazards, and lack of any pedestrian accommodations.*® Furthermore, the
steep terrain traversed by a future access route from Waikiki Road makes that potential
route challenging for pedestrians and bicyclists and makes access to bus service on Waikiki

Road problematic.

To address the originally single access to the site, the developer and the County have
redesigned the site to provide for an additional access to Waikiki Road, including sidewalks
and curbs and gutters, along with the building of the additional access road which must
meet county standards. In addition, the County stated that this development will connect to

surrounding properties as they are developed. While the additional access should help with

Flve Mile Prairie Neighborhood Association’s and Futurewise's Prehearing Brief (May 29, 2012), p. 17.
*® Five Mile Prairie Neighborhood Association’s and Futurewise’s Prehearing Brief (May 29, 2612), Tab 18, pp.
3,5
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traffic circulation internal to the project site, external connections to public transportation
infrastructure have not been upgraded, and the record shows that neither the County nor
the project proponent plans to address the substandard transportation system adjacent to

the project site.

There is substantial evidence in the record demonstrating that it will not be easy to get
around by foot, bicycle, bus, or car, and to some degree it may be unsafe for pedestrians or
bicycles to access the proposed development from Five Mile Road and/or Waikiki Road.
Based on a review of the entire record in this case, the Board finds that Amendment 11-
CPA-05 is inconsistent with and thwarts Spokane County Comprehensive Plan Policy
UL.2.20.

¢ Policy CF.3.1: Development shall be approved only after it is determined that
public facilities and services will have the capacity to serve the development
without decreasing levels of service below adopted standards.
Petitioners point to evidence that this development will have an impact on local schools,

which are already at capacity.*®

Petitioners allege that schools are not reviewed through project level concurrency, and the
annual Capital Facilities Plan update was not done as required by SCC 13.650.102. The
alleged failure to update the County’s Capital Facilities Plan was not appealed and is not
before the Board.

The Planning Commission’s findings contain evidence that Five Mile Road would not be
suitable for children to walk along to attend school, and in recognition of the lack of any
pedestrian facilities, the schools have incurred significantly increased costs to transport

school children who live near Five Mile Road.*’ In addition to GMA planning principles, the

46 Spokane County Prehearing Brief in Response to Petitioner’s Prehearing Brief (June 19, 2012), Attachment
B (RN2) — Letter from Meade School District (March 14, 2011). Five Mile Prairie Neighborhood Association’s
and Futurewise’s Prehearing Brief (May 29, 2012) Tab 34 — Letter to Spokane County from Kathy Miotke
SSeptember 14, 2011).

’ Spokane County Prehearing Brief in Response to Petitioner's Prehearing Brief (June 19, 2012), Attachment
S — Planning Commission Findings of Fact and Recommendation (Oct. 7, 2011), pages 9-10; Spokane County
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Board notes that other state laws such as the subdivision statutes require local jurisdictions
to make findings that appropriate provisions have been made for including sidewalks and

other planning features that assure safe walking conditions for students walking to school.*®

The Board finds and concludes that there is substantial evidence in the record showing that
the school facilities lack capacity to serve the proposed medium density development and
the school district already incurs expenses to bus area students using Five Mile Road
because the substandard road is unsafe for children to walk along to attend school. Based
on a review of the entire record in this case, the Board finds that Amendment 11-CPA-05 is

inconsistent with and thwarts Spokane County Comprehensive Plan Policy CF.3.1.

o Spokane County Zoning Code (SCZC) 14.402.040: The County may amend the

Zoning Code when one of the following is found to apply.

1. The amendment is consistent with or implements the Comprehensive Plan
and is not detrimental to the public welfare.

2. A change in economic, technological, or land use conditions has occurred
to warrant modification of the Zoning Code.

3. An amendment is necessary to correct an error in the Zoning Code.

4. An amendment is necessary to clarify the meaning or intent of the Zoning
Code.

5. An amendment is necessary to provide for a use(s) that was not previously
addressed by the Zoning Code.

6. An amendment is deemed necessary by the Commission and/or Board as
being in the public interest.

Petitioners allege that none of these criteria for amending the zoning code apply. The
applicant’s engineer suggested that single family development “is no longer feasible in this

economy of surplus single family residential lots and rising construction costs.”*® Spokane

Prehearing Brief in Response to Petitioner’s Prehearing Brief (June 19, 2012) , Attachment B (RN2) — Letter
from Meade School District (March 14, 2011). Five Mile Prairie Neighborhood Association’s and Futurewise’s
Prehearing Brief (May 29, 2012) Tab 34 — Letter to Spokane County from Kathy Miotke (September 14, 2011).
8 See e.g. RCW 58.17.110(2).

*° Spokane County Prehearing Brief in Response to Petitioner’s Prehearing Brief (June 19, 2012), Attachment
M — Letter to Spokane County Commissioners from Whipple Consulting Engineers, Inc. (Oct. 20, 2011).
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County argues that SCZC 14.402.040(1) and (2) are both met based on changed economic

conditions and a shift away from solely single family dwellings to a mix of duplexes.*

The Planning Commission found in pertinent part as follows:

The Planning Commission finds this proposal to be inconsistent with the
following Comprehensive Plan Goals and Policies: Goal: T2, Policies: T.2.2, 3
& 7. Significant residential development has occurred on and near the Five
Mile Prairie and transportation improvements have not kept up. This site is
adjacent to one of the Prairie’s access points (North Five Mile Rd.). It does
not appear that the transportation improvements in the area are consistent
with the Land Use Plan.

The Planning Commission also finds this proposal inconsistent with
Comprehensive Plan Goal: T.3.e, Policy: T.3e.1 which speaks to pedestrian
and bicycle access. This proposal fronts on North Five Mile Rd. which is
steep, windy and has no accommodations for pedestrians or bicyclists. The
Spokane County Engineering Department says there are no plans for
improvements and the applicant, who says they plan to use this road as one
of their access points, has not indicated they plan to make any improvements.

The amendment does not meet the criteria for a zone reclassification as
provided by Sections 14.402.040 of the Zoning Code and the Planning
Commission felt the proposal was not in the public’s interest.®’

The County Commissioners found in pertinent part as follows:

20. The proposed amendment is consistent with the criteria for a zone
reclassification under Section 14.402.040 (1) and (2) of the Spokane County
Zoning Code as the proposed amendment implements the goals and
objectives of the Comprehensive Plan and the subject area has experienced
a change of conditions as evidenced by development of duplex dwelling units
in proximity to the subject property thereby creatin% a mix of land use types
and densities in the Urban Growth Area boundary.>?

There is substantial evidence in the record to support the Planning Commission’s findings
that: (a) transportation improvements (including safe pedestrian and bicycle routes) are not

consistent with the Land Use Plan, (b) Amendment 11-CPA-05 is inconsistent with the

Spokane County Prehearing Brief in Response to Petitioner’s Prehearing Brief, p. 27 (June 19, 2012).

% Spokane County Prehearing Brief in Response to Petitioner’'s Prehearing Brief (June 19, 2012), Attachment
S Planning Commission Findings of Fact and Recommendation (Oct. 7, 2011), p. 9.

Spokane County Resolution No. 11-1191, p. 7 (December 23, 2011).
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Comprehensive Plan, (c) Amendment 11-CPA-05 does not meet the criteria for a zone
reclassification in SCZC 14.402.040, and Amendment 11-CPA-05 is not in the public

interest.

The Board has determined that Amendment 11-CPA-05 is not consistent with and does not
implement Comprehensive Plan Policies UL.2.16, UL.2.20, and CF.3.1 relating to

transportation, pedestrian/bicycle facilities, and school facilities.

The development of duplex dwelling units in proximity to the subject property cannot
constitute a change in circumstances under SCZC 14.402.040(2) since duplexes are
already a permitted use in the “Low Density Residential” zone and so there is no need to
change the zoning to accommodate duplexes.>® For example, the previously approved

Redstone preliminary plat for this site included 12 duplex dwelling units.>

Moreover, if zoning classifications could be readily changed whenever there are cyclical
market fluctuations (as advocated by applicant’s engineering consultant), then property
owners could lose the reliance value of the zoning code and thereby frustrate the

investment backed expectations of homeowners.

The Board finds and concludes that Finding No. 20 in Resolution 11-1191 is not supported
by substantial evidence in the record, and Amendment 11-CPA-05 does not meet the

criteria for a zone reclassification as provided by Spokane County Zoning Code 14.402.040.

Conclusion

The Board finds and concludes as follows:
e Comprehensive Plan Amendment 11-CPA-05 is not consistent with and does not
implement Comprehensive Plan Policies UL.2.16, UL.2.20, and CF.3.1.
¢ Amendment 11-CPA-05 is contrary to RCW 36.70A.070, RCW 36.70A.130(1)(d), and
Spokane County Zoning Code 14.402.040.

53 Spokane County Zoning Code 14.606.220.
* Five Mile Prairie Neighborhood Association’s and Futurewise’s Prehearing Brief (May 29, 2012), Tab 18 —
Comprehensive Plan Annual Amendment Review Staff Report, p.3.
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e Spokane County’s Findings pertaining to Amendment 11-CPA-05 are not supported
by substantial evidence in the record.
e Amendment 11-CPA-05 is clearly erroneous in view of the entire record before the

Board and in light of the goals and requirements of the Growth Management Act.

Issue 2 — Mining and Rock Crushing

Does the approval of amendment 11-CPA-06 violate RCWs 36.70A.020(8),
36.70A.020(10), 36.70A.040, 36.70A.050, 36.70A.060, 36.70A.070,
36.70A.130, 36.70A.131, and 36.70A.170 and the County’s Comprehensive
Plan and development regulations including the Rural Residential-5, Rural
Conservation, Urban Reserve, Rural Activity Centers, and the Mineral Lands
categories and Policies RL.1.4, NR.1.7, NR.1.8, and NR.3.10 because it
allows mining in areas where it is not authorized, does not include measures
required by the GMA or comprehensive plan, and otherwise fails to comply
with the GMA provisions identified in this issue?

The development regulations alleged to be violated are Spokane County Zoning Code
(SCZC) Sections 14.402.040, 14.402.080, and 14.618.100.5°

Applicable Law
RCW 36.70A.070(5)(b) provides:

Rural development. The rural element shall permit rural development,
forestry, and agriculture in rural areas. The rural element shall provide for a
variety of rural densities, uses, essential public facilities, and rural
governmental services needed to serve the permitted densities and uses. To
achieve a variety of rural densities and uses, counties may provide for
clustering, density transfer, design guidelines, conservation easements, and
other innovative techniques that will accommodate appropriate rural densities
and uses that are not characterized by urban growth and that are consistent
with rural character.

RCW 36.70A.130(1)(d) requires: “Any amendment of or revision to a comprehensive land
use plan shall conform to this chapter. Any amendment of or revision to development

regulations shall be consistent with and implement the comprehensive plan.”

% Petitioners failed to brief and therefore abandoned any arguments relating to: RCWs 36.70A.050,
36.70A.060,
36.70A.131, and 36.70A.170; and Spokane County Zoning Code (SCZC) Sections 14.402.080 and
14.618.100.
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The term “Consistency” has been defined as follows: “Consistency means comprehensive

plan provisions are compatible with each other. One provision may not thwart another.”*®

Analysis
Amendment 11-CPA-06 is a text amendment to the Comprehensive Plan and Zoning Code

to allow mining and rock crushing on sites 20 acres and smaller as a conditional use in all
rural zones.” Spokane County’s zoning regulations previously prohibited mining, rock
crushing, and asphalt plants in all rural zones.®® RCW 36.70A.070(5)(b) does not require
mining to be allowed in rural areas but at the same time does not prohibit mining in rural

areas.

Petitioners allege that allowing mining in rural zones is inconsistent with the Comprehensive
Plan because the “Rural Traditional” land use category does allow mining but the “Rural

» u

Residential-5,” “Rural Conservation,” “Urban Reserve,” “Rural Activity Centers,” and “Rural

Development Areas” land use categories do not.*®

However, these rural land use categories do not prohibit or discourage mining. Other than
the “Rural Traditional” category, these listed land use categories in the Comprehensive Plan
have explanatory language that is silent as to mining. Petitioners have not come forward
with evidence to show how Text Amendment 11-CPA-06 allowing mining would thwart land

use policies which are silent on mining.

Furthermore, other Comprehensive Plan policies explicitly provide that mining is allowed
and appropriate in rural areas:

Policy RL-11: Resource lands with long-term commercial significance are
considered in the Natural Resource Lands Chapter. Rural lands may include,
however, viable resource uses which do not fit the criteria for inclusion in the

% City of Spokane v. Spokane County, EWGMHB Case No. 02-1-0001, Final Decision and Order (July 3,
2002, at 32.

d.

% Spokane County Resolution No. 11-1191, Attachment “A” -- Spokane County Zoning Code 14.618.220,
Table 618-1, Rural Zones Matrix (December 23, 2011).

% Five Mile Prairie Neighborhood Association’s and Futurewise’s Prehearing Brief, p. 24 (May 29, 2012).

FINAL DECISION AND ORDER Growth Management Hearings Board
Case No. 12-1-0002 1111 Israel Road SW, Suite 301
August 23, 2012 P.O. Box 40953
Page 22 of 26 Olympia, WA 98504-0953

Phone: 360-664-9170
Fax: 360-586-2253




W 0O ~N O O & W N =

W W W NN NDNMNDNDNDNDNDDNDNN-=SD QQQQQ 0
N = © © 0 N O O & WIN =2 0O O 0o ~NO G A WDN -~ O

resource land designation. Resource uses, including small scale agriculture,
woodlots and mining, are appropriate in rural areas and certainly contribute to
rural character. The maintenance and protection of these uses is one of the
purposes of this section.

Policy NR.4.12: Mining shall be allowed on rural lands as well as lands
designated as mineral and other natural resource lands if environmental
protection and compatibility with adjacent land uses is assured.®®

Assuring environmental protection and compatibility with adjacent land uses can be

accomplished as part of the County’s Conditional Use approval process.

Comprehensive Plan Policy RL.1.4 provides:

Nonresidential and accessory uses appropriate for the rural area include

farms, forestry, outdoor recreation, education and entertainment, sale of

agricultural products produced on-site, home industries and home

businesses. New churches and schools in the rural area are encouraged to

locate in rural cities or rural activity centers, provided adequate services are

available and the extension of urban services is not necessary.
While Policy RL.1.4 lists appropriate uses for the rural areas, this particular policy is silent
as to mining. Petitioners have not come forward with evidence to show how Text
Amendment 11-CPA-06 allowing mining would thwart Policy RL..1.4 when that policy is

silent on mining.

Finally, Petitioners assert Text Amendment 11-CPA-06 violates the criteria for amending the
zoning code set forth in Spokane County Zoning Code 14.402.040. Petitioners say that

Resolution 11-119, Finding 8 does not address those zoning code criteria.

However, the County Commissioners adopted by reference the findings of the Planning
Commission, excerpted in relevant part as follows:

The Planning Commission found the proposed amendment is consistent with
the Spokane County Comprehensive Plan, more specifically Policies NR.1.8,
NR.4.14, NR.1.7 and the proposed text amendment would create two
separate processes for review of mining operations in Spokane County. The
first process would allow small scale (less than 20 acres) mining and rock

% 1d. at Tab CP, pp. RL-11, NR-11.
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crushing in Rural Zones as a Conditional Use Permit with performance

. . 1

criteria.

The Board has determined that Amendment 11-CPA-06 does not thwart the enumerated

policies in the Comprehensive Plan.

The Board finds and concludes there is substantial evidence in the record supporting the
County’s findings that Amendment 11-CPA-06 is consistent with the Comprehensive Plan.
Petitioners failed to satisfy their burden to demonstrate clearly erroneous action by Spokane

County as to Amendment 11-CPA-06. Petitioners’ Legal Issue 2 is dismissed.

V1. DETERMINATION OF INVALIDITY
RCW 36.70A.302(1) provides:
1) A board may determine that part or all of a comprehensive plan or
development regulations are invalid if the board:

(a) Makes a finding of noncompliance and issues an order of remand
under RCW 36.70A.300;

(b) Includes in the final order a determination, supported by findings of fact
and conclusions of law, that the continued validity of part or parts of the
plan or regulation would substantially interfere with the fulfillment of the
goals of this chapter; and

(c) Specifies in the final order the particular part or parts of the plan or

regulation that are determined to be invalid, and the reasons for their

invalidity.
A determination of invalidity can only be issued if the Board finds Spokane County’s
adoption of Comprehensive Plan Amendment 11-CPA-05 fails to comply with the GMA and
that its continued validity would substantially interfere with the fulfillment of the GMA’s goals.
GMA Planning Goals 1, 3, and 12 in RCW 36.70A.020 are stated as follows:

(1) Urban growth. Encourage development in urban areas where adequate
public facilities and services exist or can be provided in an efficient manner.

8 Spokane County Prehearing Brief in Response to Petitioner's Prehearing Brief (June 19, 2012), Attachment
S - Planning Commission Findings of Fact and Recommendation (Oct. 7, 2011), p. 10.
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(3) Transportation. Encourage efficient multimodal transportation systems that
are based on regional priorities and coordinated with county and city
comprehensive plans.

(12) Public facilities and services. Ensure that those public facilities and
services necessary to support development shall be adequate to serve the
development at the time the development is available for occupancy and use
without decreasing current service levels below locally established minimum
standards.
The Board has determined that Spokane County failed to comply with the GMA and has
remanded this matter to the County to achieve compliance under RCW 36.70A.300. The
Board hereby finds and concludes that the continued validity of Amendment 11-CPA-05

would substantially interfere with the fulfillment of the GMA Planning Goals 1, 3, and 12.

Moreover, there is evidence in the record indicating a risk for project vesting in this case,
which would render GMA planning procedures as ineffectual and moot -- if such project
vesting were to occur, then the remand of this case to the County would be meaningless

and there would be no practical way to address GMA compliance.

Conclusion

Based upon the foregoing, the Board determines that the continued validity of Amendment
11-CPA-05 would substantially interfere with the fulfillment of RCW 36.70A.020(1) [Urban

Growth], .020(3) [Transportation], and .020(12) [Public facilities and services]. Therefore,
the Board issues a Determination of Invalidity as to Comprehensive Plan Amendment 11-

CPA-05.

VIl. ORDER
Based on the foregoing, the Board finds and concludes that Spokane County failed to
comply with RCW 36.70A.070 and RCW 36.70A.130(1)(d) of the Growth Management Act
and Spokane County Zoning Code 14.402.040 when it enacted Amendment 11-CPA-05.
Spokane County’s enactment of Amendment 11-CPA-05 was clearly erroneous in view of

the entire record before the Board and in light of the goals and requirements of the GMA.
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Resolution 11-1191, as it relates to Amendment 11-CPA-05, is remanded to Spokane
County, and the County shall take further actions to come into compliance with the Growth

Management Act consistent with this Final Decision and Order.

The following schedule for compliance, briefing and hearing shall apply:

Item Date Due
Compliance Due February 19, 2013
Compliance Report and Index to Compliance Record March 5, 2013
Obijections to a Finding of Compliance March 19, 2013
Response to Objections March 29, 2013
Compliance Hearing - Telephonic April 9, 2013
Call 1-800-704-9804 and use pin 5721566# 10:00 a.m.

Entered this 23" day of August, 2012.

Raymond L. Paolella, Board Member

Chuck Mosher, Board Member

Margaret Pageler, Board Member

Pursuant to RCW 36.70A.300 this is a final order of the Board.%?

% Should you choose to do so, a motion for reconsideration must be filed with the Board and served on all
parties within ten days of mailing of the final order. WAC 242-03-830(1), -840. A party aggrieved by a final
decision of the Board may appeal the decision to Superior Court within thirty days as provided in RCW
34.05.514 or 36.01.050. See RCW 36.70A.300(5) and WAC 242-03-970. It is incumbent upon the parties to
review all applicable statutes and rules. The staff of the Growth Management Hearings Board is not
authorized to provide legal advice.
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I. INTRODUCTION

The Growth Management Act, Chap. 36.70A RCW (“GMA”™) was enacted
to encourage development in established urban areas and to reduce sprawling,
low-density development. RCW 36.70A.010, -.020. Cities and counties planning
under GMA have broad discretion to balance planning goals, and to make
planning decisions based on local circumstances. RCW 36.70A.3201.

The adoption or amendment of comprehensive plans by local governments
are subject to review by the Growth Management Hearings Board (“GMHB") to
determine whether those planning decisions comply with GMA. RCW
36.70A.280(1). Local govemnment planning decisions are presumed valid, and the
GMHB is required to grant broad deference and uphold those decisions unless
they are clearly erroneous in light of the goals of GMA. RCW 36.70A.320(3).

In this case, Spokane County (“County”) made a legislative decision to
amend the comprehensive plan designation for a small and unique parcel of
property, owned by Douglass, inside the County’s existing urban growth area.
Recognizing that desired infill development of the property was not feasible under
the existing designation of Low Density Residential (“*LDR”), and that GMA
requires a variety of housing options and residential densities, the County
amended the designation to Medium Density Residential (“MDR™). This small

increase in residential density on one small parcel of property based on unique




local circumstances was well within the County’s broad discretion under GMA.

Unfortunately, far from granting broad deference to the County’s planning
decision, the GMHB subsﬁhted its own judgment for the County’s interpretation
and application of its own comprehensive plan policies, and invalidated the
amendment. The GMHB engaged in unprecedented micro-management of local
planning decisions in direct violation of the statutorily-required deference to local
planning decisions. The superior court correctly reversed the GMHB.

I. RESPONSE TO STATEMENT OF THE CASE

A. Background: The Douglass Property

Respondent Douglass owns approximately 22.3 acres of undeveloped land
in unincorporated Spokane County (“Property”). The Property is within the
Spokane County UGA (UGA)', and is currently designated LDR under the
comprehensive plan and zoning code. The Property is hilly, topographically
isolated, and consists of irregularly shaped parcels. The Property is encumbered
by easements for electrical transmission lines and a natural gas pipeline. CR 013,

046, 218, 220, 226 The Property is located west of Waikiki Road and north of

! The Urban Growth Area (“UGA™) is the arca designated by the County, planning under GMA,
“within which urban growth shall be encouraged and outside of which growth can eccur only if it
isnot urban in nature.” RCW 36.70A.110(1); see RCW 36.70A.030(20).

? “CR #4# refers to the numbered Centified Record filed by Spokane County on December 17,
2012, See CP 126-128; App. Br. at 1 n.2.




Five Mile Road. Waikiki is classified as an Urban Principal Arterial. Five Mile
is classified as an Urban Collector Arterial. Both serve larger residential arcas.

CR 193, 220. This figure shows the configuration of the Property (see CR 046):

Cle RSB e S

The Property is surrounded by LDR zoned areas, but bordered on the
north by a BPA easement. CR 220-221. The property is served by existing urban
utilities. CR 224. Development of the property would be considered infill
development, which is encouraged by GMA and County polices to contain urban

growth and avoid costly expansions of urban services. CR 013, 222-223, 225.




Douglass plans to develop the Property for residential use. In March
2007, before the collapse of the housing market, the county hearing examiner
approved a preliminary plat called “Redstone,” which would have allowed the
construction of 26 single family homes and 12 duplexes on the Property. CR 191,
220. After the Redstone plat was approved, economic conditions changed and the
development of single family homes became unfeasible. CR 220.

B. Application for Amendment to Comprehensive Plan (11-CPA-05)

In March 2011, Douglass applied for an amendment to the Spokane
County Comprehensive Plan and a concurrent amendment to the County’s zoning
map. Douglass asked the County to change both the comprehensive plan and
zoning designations of the Property from LDR to MDR. CR 007-008, 016, 299.
C. County Approval

In December, 2011, the Board of County Commissioners (“BOCC”)
adopted Resolution 11-1191, approving the comprehensive plan amendment and
concurrent rezone {(amendment 11-CPA-03). CR 007-016, 046. In response to
concerns of neighbors regarding the traffic impacts of development, the
amendment was expressly conditioned upon construction of a direct access to
Waikiki Road and other vehicle and pedestrian improvements. CR 013.

D. Growth Management Hearings Board (GMHB) Proceedings

Respondents Five Mile Prairie Neighborhood Association and Futurewise




(“Futurewise”) challenged the County’s action by filing a petition for review with
the GMHB. Futurewise alleged that Amendment 11-CPA-05 was inconsistent
with several of the policies in the County’s comprehensive plan. CR 001-006.
Douglass moved to intervene in the GMHB proceedings to protect its interests as
the underlying property owner. CR 070-073. No party objected, and the GMHB
issued an order allowing intervention by Douglass. CR 077-078.

Futurewise also challenged the concurrent rezoning of the Property,
arguing that the rezone did not comply with the County’s criteria for zoning
amendments. CR 177-180. The County explained that the GMHB lacked
jurisdiction to consider Futurewise’s arguments against the rezone. CR 306-311.

E. Decision of Growth Management Hearings Board (GMHB)

In August 2012, the GMHB issued its Decision, reversing the County’s
approval of amendment 11-CPA-05 and issuing a determination of invalidity. CR
1010-1036. The G.MHB concluded that the amendment was inconsistent with
three comprehensive plan policies relating to transportation (vehicle and
pedestrian) and schools. CR 1022-1027. The GHMB rejected Futurewise’s
arguments regarding infill development and the location of multifamily housing.
CR 1021, 1025. The GMHB also concluded that it had jurisdiction over the
concurrent rezone, and that the rezone did not comply with the County’s criteria

for zoning amendments. CR 1017, 1029.




F. Superior Court Reversal

Douglass and the County both filed petitions for judicial review in the
superior court, which were consolidated, CP 1-80; 11.1-124. The superior court
reversed the GMHB, and remanded the matter to the GMHB to enter an order
finding the County in compliance with GMA. CP 493-496.

1II. STANDARD OF REVIEW

The superior court correctly reversed the GMHB, concluding that
Amendment 11-CPA-05 was not “clearly erroneous in view of the entire record
before the board and in light of the goals and requirements of this chapter.” CP
494-495; see RCW 36.70A.320(3). Futurewise seeks to reverse the superior court
and uphold the GMHB decision by applying the wrong standard of review. The
Brief of Appellant never mentiohs RCW 36.70A.320(3) or the “clearly erroneous”
test even once. Instead, Futurewise erroneously argues that the GMHB decision |
is “supported by substantial evidence.” App. Br. at 4, 29, 38, 49.
A. The Growth Management Act (GMA) requires the GMHB and

reviewing courts to defer to local agency planning decisions by

applying the “clearly erroncous” test to the record before the GMHB.

The “substantial evidence” test normally used in appellate review of
factual matters is not applicable to GMHB decisions.

The legislature created the GMHB in 1991. Laws of 1991, 1st Sp. Sess.,
ch. 32, § 5; see RCW 36.70A.250); Skagit Surveyors and Engineers, LLC, v.

Friends of Skagit County, 135 Wn.2d 542, 548-549, 958 P.2d 962 (1998). The




1991 statute required the GMHB to issue written decisions with findings of fact in
each case. Laws of 1991, Ist Sp. Sess., ch. 32, § 7; former RCW 36.70A.270.
The 1991 statute also provided that, like a court or quasi-judicial tribunal, the
GMHB would determine factual matters based on the “preponderance of the
evidence,” with the burden of proof on the party asserting that an agency was not
in compliance with GMA. Laws of 1991, 1st Sp. Sess., ch. 32, § 13 (emphasis
added); former RCW 36.70A.320. The “preponderance of the evidence” standard
to be applied by the GMHB was consistent with the APA standard for judicial
review of agency orders in adjudicative proceedings, which requires a reviewing
court to determine whether an administrative tribunal’s findings of fact are
supported by substantial evidence. RCW 34.05.570(3)(e); see DaVita, Inc. v.
Dep't of Health, 137 Wn. App. 174, 185, 151 P.3d 1095 (2007).

In 1997, the legislature amended RCW 36.70A.320(3) to eliminate the
“preponderance of the evidence” test and require the GMHB boards to defer to
the decisions of local governments under the “clearly erroneous” standard:

(3) In any petition under this chapter, the board, after full
consideration of the petition, shall determine whether there is
compliance with the requirements of this chapter... The board
shall find compliance unless it determines that the action by the
state agency, county, or city is clearly erroneous in view of the

entire record before the board and in light of the goals and
requirements of this chapter.

RCW 36.70A.320(3); Laws of 1997, ch. 429, § 20 (emphasis added).




The 1997 legislature clearly stated that it intended to require the GMHB to
grant broad deference to local agencies’ planning decisions:

The legislature intends that the board applies a more
deferential standard of review to actions of counties and cities than
the preponderance of the evidence standard provided for under
existing law. In recognition of the broad range of discretion that
may be exercised by counties and cities consistent with the
requirements of this chapter, the legislature intends for the board
to grant deference to counties and cities in how they plan for
growth, consistent with the requirements and goals of this chapter.
Local comprehensive plans and development regulations
require counties and cities to balance priorities and options for
action in full consideration of local circumstances. The
legislature finds that while this chapter requires local planning to
take place within a framework of state goals and requirements, the
ultimate burden and responsibility for planning, harmonizing the
planning goals of this chapter, and implementing a county’s or
city’s future rests with that community.

RCW 36.70A.3201 (emphasis added); Laws of 1997, ch. 429, § 2.

The “substantial evidence” test of the APA conflicts with the highly
deferential “clearly erroneous” test specifically required by RCW 36.70A.320(3).
See RCW 36.70A.270(7) (APA apblies to the extent it does not conflict with
GMA). After the 1997 legislature eliminated the GMHB’s authority to determine
the facts under the “preponderance of the evidence” test, the usual “substantial
evidence” test for judicial review of factual determinations under the APA was no
longer applicable. Because the GMHB is required to defer to local agencies under

the “clearly erroneous™ test, a reviewing court must determine whether the



GMHB has correctly applied that test, #ot whether the GMHB’s own findings are
supported by substantial evidence. See Farm Supply Dist., Iﬁc. v. WUIC, 83
Wn.2d 446, 447-450, 518 P.2d 1237 (1974). Futurewise consistently fails to
apply the proper standard of review.

For example, Futurewise erroneously asserts that “the [GMHB’s]
conclusion that Amendment No. 11-CPA-05 is inconsistent with Policy UL.2.20
is supported by substantial evidence.” App. Br. at 29. But under RCW
36.70A.320(3) and -.3201, the issue before the GMHB was whether the County’s
planning decision was “clearly erroneous in view of the entire record before the
board,” not whether the GMHB would have found otherwise if it were permitted
to make its own findings of fact subject to judicial review under the
“preponderance of the evidence” test.’ The conflict between the ordinary
“substantial evidence” test and the “clearly erroneous” test explicitly required by
GMA is highlighted by the fact that Futurewise’s brief mever mentions RCW
36.70A.320(3), -.3201 or the “clearly erroneous” test.

The correct use of the “clearly erroneous” test is demonstrated in City of

Arlington v. CPSGMHB, 164 Wn.2d 768, 193 P.3d 1077 (2008). In that case,

* The legislature has not climinated the requirement, from the original 1991 statute, that the
GMHB *“shall make findings of fact and prepare a written decision in each case” See RCW
36.70A.270(6); Laws of 1991, 1st Sp. Sess., ch. 32, § 5; former RCW 36.70A .270(5). However,
the 1997 amendment of the standard of review to the “clearly erroneous” test means that the
GMHB findings serve only to explain the GMHB’s decision.



Snohomish County amended its comprehensive plan again to designate 110 acres
of agricultural land as commercial land, and included the land in the Arlington
UGA. The GMHB reversed, concluding that the re-designation and UGA
expansion were clearly erroneous, and the superior court affirmed. 164 Wn.2d at
776-778. The Court of Appeals reversed the GMHB, and the Supreme Court
upheld the Court of Appeals decision and the County’s actions. 164 Wn.2d at
773-774. The Court noted that the GMHB was required to apply the “clearly
erroneous” test, and held that the GMHB erred in the application of that test:

[The GMHB] erred in concluding the County committed clear

error in determining the land in question has no long-term

commercial significance for agricultural production. There is

evidence in the record supporting the County's determination on

this point, and the {GMHB] wrongly dismissed this evidence.

Because this evidence supports the County’s finding that the land

at Island Crossing has no long-term commercial significance for

agricultural production, the {GMHB] erred in not deferring to the

County’s decision to redesignate the land for urban commercial
use.

164 Wn.2d at 782. In other words, the question before both the GMHB and the
reviewing courts was whether the County’s planning action was clearly erroneous
in light of the record. If the GMHB were allowed to make findings of fact to be
reviewed under the substantial evidence test of the APA then the Supreme Court
would have upheld the GMHB’s determination, which was supported by

substantial evidence. See 164 Wn.2d at 783-785. But the court reversed the
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GMHB because the record also supported the County’s action, and the GMHB
was required to defer to the County. 164 Wn.2d at 788. Other Supreme Court
cases confirm that reviewing courts apply the “clearly erroneous” test and not the
“substantial evidence” test normally used in APA cases.’

B. References to the “substantial evidence” test in existing GMA cases
are erroneous dicta,

The legislature’s adoption of the “clearly erroneous” standard in RCW
36.70A.320(3) and its statement of intent in RCW 36.70A.3201 could hardly be
more clear. Unfortunately, erroneous dicta taken from APA cases and repeated in
subsequent GMA cases creates confusion by suggesting that courts review
GMHB decisions under the “substantial evidence” test.’ A careful review of the
case law reveals that the Washington Supreme Court has néver actually used or
approved of the “substantial evidence” test in GMA cases, and that no case has

directly addressed the obvious conflict between that test and the highly deferential

¢ See Quadrant Corp. v. GMHB, 154 Wn.2d 224, 237-238, 110 P.3d 1132 (2005); Lewis County v.
WWGMHB, 157 Wn.2d 488, 497-498, 139 P.3d 1096 (2006); Gold Star Resorts, Inc. v.
Futurewise, 167 Wn.2d 723, 735, 222 P.3d 791 (2009).

* Indeed, the Supreme Court’s opinion in City of Artington v. CPSGMHB, 164 Wn.2d 768, 193
P.3d 1077 (2008), contains several references to “substantial evidence.” The opinion mentions
“substantial evidence” in (i) describing the superior court’s decision in the prior appeal, (ii)
quoting a prior Court of Appeals opinion which observed that substantial evidence might support a
contrary result, (i) in a boilerplate discussion of the APA standard of review, and (iv) in dicta
addressing an issue of res judicata. 164 Wn.2d at 774, 776, 779-780, 783. Nonetheless, on the
merits the 4rlington court applied the “clearly erroneous” test and reversed the GMHB for “clear
error” in failing to properly defer to the county’s decision. 164 Wn.2d at 782.
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“clearly erroneous” test required by RCW 36.70A.320(3).°

¢ Erroneous references to the “substantial evidence” test began with City of Redmond v.
CPSGMHB, 136 Wn.2d 38, 959 P.2d 1091 (1998), in which the court clarified and applied the
definition of “agricultural lands” under GMA, Although the legislature had adopted the “clearly
erroneous” test the previous year, the Redmond opinion never cited RCW 36.70A.320(3), -.3201
or the “clearly erroneous test.” Instead, the court erroneously cited the APA and a non-GMA case
under the APA for the substantial evidence test. 136 Wn.2d at 45-46 (citing Callecod v. Wash.
State Patrol, 84 Wn. App. 663, 673, 929 P.2d 510, review denied, 132 Wn.2d 1004 (1997)). But
these erroneous references to the substantial evidence test are dicta because the Redmond opinion
never actually applied that test to any issue before the court. See 136 Wn.2d 38.

Two years later in King County v. CPSGMHB, 142 Wn.2d 543, 552-553, 14 P.3d 133 (2000), the
court correctly recited the “clearly erroneous test required by RCW 36.70A.320(3) but also cited
the APA and a non-GMA case (Callecod, supra) for the substantial evidence test. Again, the
erroneous references to the substantial evidence test are dicta because the King County opinion
never actually applied that test to any issue before the court. See 142 Wn.2d 543.

Two years later in Thurston County v. Cooper Point Ass'n, 148 Wn.2d 1, 57 P.3d 1156 (2002),
the court upheld a determination of the GMIIB that a county’s proposed extension of a sewer line
into a rural area violated RCW 36.70A.110(4). Again the court failed to cite either RCW
36.70A.320(3) or the “clearly erroneous” test, but cited the APA and the earlier Redmond case for
the inapplicable substantial evidence test. 148 Wn.2d at 8. Again, the erroneous references to the
substantial evidence test are dicta because the Thurston County opinion never actually applied that
test to the legal issues before the courl. See 148 Wn.2d 1.

Three years later in Ferry County v. Concerned Friends of Ferry County, 155 Wn.2d 824, 123
P.3d 102 (2005), the court upheld 3 GMHB decision that the county failed to include best
available science (BAS) in listing only two species as endangered, threatened, or sensitive. After
noting that the GMHB correctly applied the “clearly erroneous™ test, the court erroneously cited
the APA and the erroneous dicta in Redmond for the *“substantial evidence” test. 155 Wn.2d 833.
The erroneous rteferences to “substantial evidence” in Ferry County are dicta for two reasons.
First, the court noted that it had granted review on only the issue of “whether substantial evidence
supports the Board’s finding” that the county did not use BAS. 155 Wn.2d at 831-832. The court
never explained its starting assumption, borrowed from the Court of Appeals, that the “substantial
evidence” test applied, and that assumption is not binding precedent. /n re Burton, 80 Wn. App.
573, 582, 910 P.2d 1295 (1996) (the literal wording of a court opinion is not controlling authority
on an issue that the court did not consider). Second, it is clear that the court would have upheld
the GMHB under the correct, “clearly erroneous” test anyway. 155 Wn.2d at 836.

Two years later in Swinomish Indian Tribal Community v. WWGMHB, 161 Wn.2d 415, 166 P.3d
1198 (2007), the court upheld two compliance orders of the GMHB regarding watercourse
protection measures. Again, the court recited the correct “clearly erroneous” standard but then
repeated its erroneous dictum in King County for the “substantial evidence” test. 161 Wn.2d at
423-424. And again the erroneous references to the substantial evidence test are dicta because the

12



In sum, the legislature has directed the GMHB and reviewing courts to
apply the “clearly erroneous” test to local agency planning decisions, and the
“substantial evidence” test for judicial review of facts under the APA is
incompatible with that test. RCW 36.70A.320(3); -.3201. Those supreme court

cases that mention the APA “substantial evidence” test are erroneous dicta.”

Swinomish opinion never actually applied that test to the issue before the court. See 161 Wn.2d
415,

One year later in Thurston County v. WWGMHB, 164 Wn.2d 329, 341, 190 P.3d 38 (2008), the
court repeated its erroneous dictum in Redmond regarding the “substantial evidence” test. But the
court never applied this test to the issues before the court. The first issue (GMHB jurisdiction
over 7 and 10 year reviews of comprehensive plans) presented a legal question. 164 Wn.2d at
342-347. On the second issue (UGA size) and third issue (variety of rural densities) the court
correctly used the “clearly erroneous” test. 164 Wn.2d at 353, 360.

Most recently, in Kirtitas County v. EWGMHB, 172 Wn.2d 144, 154-155, 256 P.3d 1193 (2011),
the court correctly cited RCW 36,70A.320(3) for the *clearly erroneous” standard but then
repeated its erroneous dictum in Redmond regarding the “substantial evidence” test of the APA.
Futurewise relies on Kittitas County for the standard of review. App. Br. at 9. But the references
to the “substantial evidence™ test in that case are all erroneous dicta. On the issue of the adequacy
of the county’s written record the court noted that the GMHB’s orders were correct under any
standard of review. 172 Wn.22d at 159, On the issue of rural densities the court noted that there
was *substantial evidence” that three-acre rural densities are harmful, but remanded the issue to
the GMHB. 172 Wn2d at 171-162. The court also noted that there was “substantial evidence”
that the county’s comprehensive plan failed to assure a variety of rural densities and contained no
protections for agricultural lands from harmful conditional uses. 172 Wn.2d at 170, 172. But the
content of the comprehensive plan was not a question of fact, and the sufficiency of the plan was a
legal issue. Again, the court held that the GMHB’s decision was correct under any standard of
review. 172 Wn.2d at 172.

7 Erroneous dicta regarding the “substantial evidence” test also appears in various Court of
Appeals cases. It is important to note that such dicta, erroneously derived from Kitritas County,
Redmond, and the APA, also appears in this Court’s recent decisions in Spokane County v.
EWGMHB, 173 Wn. App. 310, 326, 293 P.3d 1248 (2013), and in Spokane County v. EWGMHB
{“Spokane County 11”), 176 Wn. App. 555, 565, 309 P.3d 673 (2013), review denied, 179 Wn.2d
1015 (2014).
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IV. ARGUMENT

A. The GHMB erroneously concluded that it had subject matter
jurisdiction over the concurrent rezone.

In both the GMHB and the trial court respondents argued that the GMHB
lacked jurisdiction over the concurrent rezone. CR 306-311; 219-221, 288-294;
391-401. The trial court agreed. CP 495. However, in Spokane County v.
EWGMHB (“Spokane County II), 176 Wn. App. 555, 309 P.3d 673 (2013), rev.
denied, 179 Wn.2d 1015 (2014), this Court held that a concurrent rezone is not a
project permit subject to-review under Chap. 36.70C RCW (LUPA) but an
amendment to a development regul atibn subject to review by the GMHB.

Respondents respectfully disagree with this Court’s opinion in Spokane
County II. Resp. Br. (County) at 5. As explained in this section, respondents
maintain that Spokane County 11 is erroncous, and that the GMHB lacked subject
matter jurisdiction over the concurrent rezone in this case. Whether or not this
Court is inclined to reconsider its decision in Spokane County II, respondents
renew this argument for purposes of further review by the Supreme Court. This
Court reviews the GMHB’s exercise of jurisdiction de novo. Spokane County 11,
176 Wn. App. at 569.

The Court does not need to revisit the jurisdiction issue if the Court agrees

with respondents that, on the merits, the GMHB erroneously reversed the

14



concurrent rezone. As explained in Section (C), the GMHB erroneously
concluded that the rezone did not comply with the County’s criteria for zoning
amendments. See also, Resp. Br. (County) at 24-26.

The GMHB has limited subject matter jurisdiction to adjudicate whether a
comprehensive plan, development regulation or amendment complies with GMA.
RCW 36.70A.280(1)(a), -.290(2); Woods v. Kittitas County, 162 Wn.2d 597, 609,
174 P.3d 25 (2007). The definition of “development regulation” excludes a
“project permit” as defined in RCW 36.70B.020(4). RCW 36.70A.030(7). A
“project permit” is defined as:

[any land use permit], including but not limited to building

permits, subdivisions, binding site plans, planned unit

developments, conditional uses, shoreline substantial development
permits, site plan review, permits or approvals required by critical

area ordinances, site-specific rezones authorized by a

comprehensive plan or subarea plan, but excluding the adoption

or amendment of a comprehensive plan, subarea plan, or

development regulations except as otherwise specifically included
in this subsection. (Emphasis added).

RCW 36.70B.020(4). Accordingly, a site-specific rezone authorized by a
comprehensive plan is not a development regulation over which the GMHB has
jurisdiction. Such a rezone is a “project permit” that may only be challenged
under LUPA. Woods, 162 Wn.2d at 616; Feil v. EWGMHB, 172 Wn.2d 367, 379,
259 P.3d 227 (2011). Although an amendment to a comprehensive plan and a

rezone may be closely related, or even concurrently enacted, they are legally
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distinct actions that must be challenged separately before the appropriate
tribunals. Coffey v. Walla Walla, 145 Wn. App. 435, 442, 187 P.3d 272 (2008).

Spokane County i1 is based on the erroneous assumption that only a rezone
authorized by an “existing” comprehensive plan is a project -pennit under RCW
36.70B.020(4). 173 Wn. App. at 562, 567-272. The word “existing” is not used
in that statute. Rather, the word “existing” appeared in dicta in Spokane County v.
EWGMHB (“Spokane County I”'), 160 Wn. App. 274, 250 P.3d 1050, rev. denied,
171 Wn.2d 1034, 257 P.3d 662 (2011), which correctly rejected the owner’s
erroneous argument tﬁat the GMHB lacked any jurisdiction where comprehensive
plan and zoning amendments are concurrently enacted. 160 Wn. App. at 284,
The validity of the rezone was not at issue. This Court held only that the GMHB
“had subject matter jurisdiction to consider the comprehensive plan amendment.”
160 Wn. App. at 284. Unfortunately, dicta in Spokane County I inaccurately
paraphrased RCW 36.70B.020(4) to include only site specific rezones “authorized
by an existing comprehensive plan.” 160 Wn. App. at 281. The Court
subsequently repeated its erroneous characterization of RCW 36.70B.020(4) in
both Kittitas County v. Kittitas County Conservation, 176 Wn. App. 38, 51, 308
P.3d 745 (2013), and in Spokane County 11, 173 Wn. App. at 567, 571.

By limiting the definition of “project permit” to rezones that are

authorized by an “existing” (or “pre-existing”) comprehensive plan, Spokane



County II creates additional jurisdictional problems and unresolved ambiguities.
Like the GMHB decision, Spokane County Il does not explain when or how an
amended comprehensive plan becomes an “existing” comprehensive plan such
that the GMHB no longer has jurisdiction. If a rezone is adopted one day after the
concurrent amendment to a comprehensive plan, is the amended plan an
“existing” plan? What if Futurewise had challenged the rezone in superior court
under LUPA (as Coffey suggests)? Would the superior court have jurisdiction
over the rezone unless and until Futurewise also filed a petition for review in the
GMHB? If the GMHB upheld an amendment to a comprehensive plah, would the
comprehensive plan, as amended, then become an “existing” comprehensive plan
such that the concurrent rezone became “authorized” and therefore a “project
permit” over which the GMHB lacked jurisdiction? Douglass has repeatedly
raised these questions and Futurewise has provided no answers. See CP 395.°
Nor is an answer found in Spokane County I1. ‘The suggestion that RCW
36.70B.020(4) only applies to site-specific rezones authorized by an “existing”
comprehensive plan is simply erroneous. A comprehensive plan amendment is

“presumed valid upon adoption.” RCW 36.70A.320(1). There is no later point in

® Futurewise also argues that the GMHB’s exercise of jurisdiction is consistent with SCC
14.402.100. App. Br. at 15. The County has conceded that this part of its code may be erroneous.
CR 311. Douglass has explained that the County’s erroneous code cannot confer subject matter
jurisdiction on the GMHB in violation of RCW 36.70A.280. CP 294, 401. Futurewise does not
argue otherwise.
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time at which that amendment becomes an ‘existing’ comprehensive plan. The

concurrent rezone is “authorized by a comprehensive plan,” RCW 36.70B.020(4),

and therefore a project permit over which the GMHB had no jurisdiction.

B. Amendment 11-CPA-05 is not clearly erreneous in light of the entire
record and the broad deference afforded to the County’s planning
decisions. The GMHB failed to afford proper deference to the

County, and improperly substituted its judgment for the County’s
interpretation and application of its own comprehensive plan policies.

Futurewise challenged amendment 11-CPA-05 for alleged inconsistency
with seven specific policies in the County’s comprehensive plan. CR 002. The
GMHB reje;:ted the challenges based on four of those policies, noting that
Futurewise had abandoned its arguments on two of the policies.” CR 1018, 1021.

The GMHB found that the amendment is consistent with comprehensive
plan policies intended to ensure the availability of affordable housing. Policy
H.3.2, relied on by Futurewise, states that the County should “Ensure that the
design of infill development preserves the character ot the neighborhood.” CR
272. The GMHB concluded that the amendment is consistent with the policy.
CR 1021. The GMHB also found that the amendment is consistent with Policy
UL.2.17, which is intended to locate multifamily housing throughout the UGA.

CR 247. The GMHB concluded that Futurewise had not demonstrated any

’ Futurewise abandoned its arguments regarding comprehensive plan Policy CF.12.2 (fire
protection) and UL.7.1 (designation of areas of residential use). CR 1018, 1021.
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inconsistency with the existing scale and design of the community. CR 1025.

The GMHB agreed with Futurewise that the amendment was
“inconsistent” with three policies in the comprehensive plan relating to
transportation (vehicle and pedestrian) and schools: Policies UL.2.16, UL.2.20,
and CF.3.1. CR 1022-1027. With respect to each of tﬁese policies, the GMHB
failed to defer to the County’s interpretation of its own comprehensive plan.'’

It is undisputed that a comprehensive plan must be internally consistent,
and that amendments must be consistent with the plan. CR 1019; see RCW
36.70A.070; RCW 36.70A.130(1). The BOCC specifically found that the
amendment “is consistent” with the applicable policies. CR 013. Consequently,
the interpretation of GMA is not at issue in this case, and the GMHB decision is
not entitled to any deference.

With respect to whether the County correctly interpreted its own
comprehensive plan policies and determined that the amendment was consistent
with those policies, the GMHB is required to uphold local planning decisions
unless those decisions are “clearly erroneous in view of the entire record before

the board and in light of the goals and requirements of [GMA].” RCW

' The BOCC decision specifically addressed Policies UL.2.16 and CF.3.1, but not Policy
UL2.20. CR 013. But there are dozens of potentially applicable policies in the comprehensive
plan. CR 221-225, 243-28]1. The BOCC cannot be expected to specifically address every policy
that might be raised in subsequent GMHB proceedings.
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36.70A.320(3). The deference normally afforded to administrative agencies
under the APA is superseded by the GMA’s “clear legislative directive” that the
GMHB must defer to local planning actions. Quadrant Corp. v. CPSGMHB, 154
Wn.2d 224, 238, 110 P.3d 1132 (2005); see RCW 36.70A.3201. In order to find
that the County’s actions are “clearly erroneous,” the GMHB must have a “ ‘firm
and definite conviction that a mistake has been committed.” ” Lewis County v.
WWGMHB, 157 Wn.2d 488, 497, 139 P.3d 1096 (2006) (quoting Dep't of
Ecology v. PUD No. 1,121 Wn.2d 179, 201, 849 P.2d 646 (1993)).

The GMHB decision acknowledges the highly deferential standard of
review to be applied. CR 1011. Unfortunately, as explained more fully in the
subsections that follow, the GMHB consistently failed to apply that standard.

1. The amendment is consistent with Policy UL.2.16: Encourage

the location of medium and high density residential categories

near commercial areas and public open spaces and on sites
with good access fo major arterials.

The GMHB erroneously concluded that the amendment was inconsistent
with Policy UL.2.16 because the Property “does not have good access to major
arterials.” CR 1024.  This conclusion was based on the GMHB’s
mischaracterization of Waikiki Road, misinterpretation of the applicable policy,
and misplaced concerns that some traffic from future development of the Property

might use Five Mile Road. CR 1022-1024.
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First, the GMHB erroneously characterized Waikiki Road as a “Minor
Arterial.” CR 1024. As the County has explained, Waikiki Road is an “Urban
Principal Arterial,” and that fact was correctly stated in the Hearing Examiner’s
approval of the Redstone Plat. CR 193. The GMHB simply repeated an error in
the County’s staff report, which erroneously referred to Waikiki Road as a “Minor
Arterial,” a classification that is not actually used in the County’s Arterial Road
Plan.!" CR 222. Because Waikiki Road is an “Urban Principal Arterial,” and the
project will access directly on to Waikiki Road, the Property clearly has “good
access to major arterials.” Notwithstanding the incorrect nomenclature used by
County staff, the BOCC correctly found that the Property has “good access to
major arterials such as Waikiki Road.” CR 013.

The GMHB also failed to note that the phrase “major arterials” in Policy
UL.2.16 is not capitalized, and is not defined in the comprehensive plan. CR 247.
The phrase “major arterials” is merely a descriptive term in the policy. BOCC

correctly determined that this road was a “major arterial” for purposes of Policy

The County’s Arterial Road Plan is found at htip://www.spokanecounty.org/data/
engineers/traffic/arterialroadmap.pdf (last visited April 23, 2014. The County notes that that the
Arterial Road Plan is a public document and asks the Court to take judicial notice of it. Resp. Br.
{County} at 15 n.2; see CP 222-223. In the superior court Futurewise objected to this information.
CP 326-328. Douglass ignored Futurewise’s pointless objections because the existing record
clearly states that Waikiki Road is an “Urban Principal Arterial.” CR 193, 381.
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UL.2.16. The GMHB’s erroneous understanding of the County’s road
classification system demonstrates why the GMHB should have deferred to the
County’s interpretation of its own comprehensive plan

Even if Waikiki Road were not a “major arterial” for purposes of Policy
UL.2.16, the GMHB erroneously interpreted Policy UL.2.16. That policy seeks
to “encourage” development with “good access to major arterials.” The Policy
does not require good access to arterials, and it does not require development to
be adjacent to major arterials. Even if Waikiki Road were not a “major arterial,”
as the GMHB erroneously concluded, there are other major arterials less than a
mile away. CR 1024. Futurewise has consistently ignored these points. CP 381.

Finally, the GMHB’s concems about the use of Five Mile Road are
irrelevant, misplaced and patently erroneous. The GMHB stated:

The record shows that a new access road to the development off of

Waikiki Road would be feasible but the new residential units

would be much closer to the existing Five Mile Road access point

and may preferentially use Five Mile Road. There is substantial

evidence in the record supporting a conclusion that the proposed

development would be served by Five Mile Road, with significant

safety and capacity concerns, and by a new access to Waikiki Road
which is not designated as a Major Arterial.*?

"2 The GMHB purported to find that the BOCC Finding 23 was not “supported by substantial
evidence.” CR 1024. Once again, the GMHB applied the wrong standard of review.

" Note that the GMHB capitalized “Major Arterial” while that term is not capitalized or a defined
term in the comprehensive plan.
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CR 1024 (emphasis added)."* (As explained above, Waikiki Road is, in fact, a
“major arterial” for purposes of Policy UL.2.16). The observation that some
residents might use Five Mile Road is irrelevant. Policy UL.2.16 does not
prohibit access to roads other than major arterials. In fact, Policy UL.2.20
(below) encourages connecting streets rather than cul-de-sacs and closed road
systems. Restricting access to Five Mile Road would violate that policy.

The GHMB failed to recognize that the construction of a new road from
the Property to Waikiki Road, upon which the amendment is conditioned, will
actually reduce the number of vehicles that would use Five Mile Road.

19.  [The applicant] provided documentation that provision of a

second access point from the site to Waikiki Road would reduce

the number of vehicle trips using Five Mile Road and more

specifically in the p.m. peak hours and less trips than the

previously approved preliminary plat approved for the subject
property (PN-1974-06: Redstone).
CR 012-013. This finding by the BOCC is supported by detailed analysis by a

qualified traffic engineer. CR 753-756. This finding is not only supported by the

" The GMHB purported to find “substantial evidence™ that proposed development of the Property
would be served by Five Mile Road. Although it is undisputed that a small portion of residents
would use Five Mile Road, this point is irrelevant. The relevant policy simply required “good
access to major arterials,” not that some portion of the residents of a future development might use
some altemative routes. This point highlights the fact that once again the GMHB applied the
wrong standard of review. The GMHB is supposed to affirm the BOCC’s planning decisions
unless those decisions are “clearly erroneous.” RCW 36.70A.320(3); RCW 36.70A.3201,
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evidence in the record, but there is also no contrary evidence in the record."’

Futurewise argues that development will also use Five Mile Road, and
therefore the GMHB “was correct to consider the deficiencies of Fi\'/e Mile Road”
in determining whether the Property has good access to major arterials. App. Br.
at 24-25; CP 328-329. Policy UL.2.16 does not prohibit access to roads other
than major arterials, and Policy UL.2.20 (subsection B(2) below) encourages
connections to other streets. Futurewise ignores these points. Contrary to
Futurewise’s argument, the GMHB’s concerns about Five Mile Road do not affect
the BOCC’s finding that the Property has good access to Waikiki Road.

Finally, Futurewise argues that the Property is not near commercial areas .
or open space. App. Br. at 26; CP 324, 329-330. The GMHB did not accept or

rely on these arguments. The GMHB’s decision on Policy UL.2.16 was solely

'’ The BOCC specifically addressed neighbors’ concerns about traffic in its further findings:

21. Traffic impacts from the proposal will be mitigated for compliance
with Spokane County Code and concurrency standards at the project level as
specified by the Division of Engineering and Roads in their comments regarding
the proposed amendment dated Auvgust 2, 2011.

22. Traffic impacts from the proposed amendment may be further mitigated
by provision of a second access point to Waikiki Road, to be reviewed at the
project level, which will reduce the number of vehicle trips on Five Mile Road
as evidenced by the trip distribution letter submitted by the applicant on
November 23, 2011.

CR 013. The GMHB simply ignored Finding 21. The Board recited Finding 22, but did not
suggest that this finding was erroneous in any way. CR 1023.
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based on the erroneous assertion that Waikiki Road was not a major arterial. CR
1024, Futurewise does not explain how close new development should be to
commercial areas, and provides no support for its self-serving assumption that
less than a mile is not close enough. Nor does Futurewise explain how close
public open space should be. Nor does Futurewise acknowledge that the'Policy
does not require development near public open space but merely encourages such
- development. Nor does Futurewise acknowledge that the preference for open
space in Policy UL.2.16 is just one of several competing goals that must be
balanced in making local planning decisions. “The weighing of competing goals
and policies is a fundamental planning responsibility of the local government.”
Spokane County v. EWGMHB, 173 Wn. App. 310, 333, 293 P.3d 1248 (2013).
Futurewise’s concerns about open space and commercial areas, which the GMHB
did not accept, do not establish that the amendment was clearly erroneous in light
of the record and the deference afforded to the County’s planning decisions.
2. The amendment is consistent with Policy UL.2.20; Encourage
new developments, including multifamily projects, to be

arranged in a pattern of connecting streets and blocks to allow
people to get around easily by foot, bicycle, bus or car...

The GMHB erroneously concluded that the amendment was inconsistent
with Policy UL.2.20 because of traffic on Five Mile Road, the steepness of the

additional access road (to be constructed) to Waikiki Road, and what the GMHB
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characterized as “the substandard transportation system” adjacent to the Property.
CR 1025-26. The GMHB further stated:

There is substantial evidence in the record demonstrating that it

will not be easy to get around by foot, bicycle, bus, or car, and to

some degree it may be unsafe for pedestrians or bicycles to access

the proposed development from Five Mile Road and/or Waikiki

Road.

CR 1026. This conclusion was based on the GMHB’s erroneous interpretation of
Policy UL.2.20 and the application of the wrong standard of review.

The plain language of Policy UL.2.20 is to encourage development with
“connecting streets” rather than cul-de-sacs and closed road systems, “to allow
people to get around easily by foot, bicycle, bus or car.” CR 248; 1025. The
amendment is consistent with this policy. The BOCC conditioned the amendment
upon a new direct access from the Property to Waikiki Road. That access will be
constructed to County road standards, with curbs, gutters and sidewalks. CR 013.
In addition, the amendment ensures future connectivity by requiring a termination
of the internal road at the West property line to access future development on
adjoining properties. Jd. The GMHB'’s determination that the amendment is
“inconsistent” with Policy UL.2.20 is patently incorrect.

The GMHB acknowledged that the amendment was conditioned upon

these circulation improvements, CR 1025, but somehow found that these

improvements were not good enough. The GMHB substituted its judgment for
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the County’s discretion and expertise, and drew finicky, erroneous conclusions
about what the GMHB felt was necessary to comply with Policy UL.2.20.

The GMHB found that “it will not be easy to get around by foot, bicycle,
bus, or car” because the new access road—which will be built to County road
standards—must traverse “steep terrain.”'® CR 1025 (emphasis added). Exactly
what GMA standard did the GMHB think it was applying here when talking about
whether it would not be “ecasy?” Is the GMHB suggesting that future
development inside a UGA can only occur on flat terrain? If such an absurd
policy were required, no new development would be permitted on major parts of
the State’s primary urban centers. The GHMB also opined that “to some degree”
it may be unsafe for pedestrians or bicycles to access the Property. CR 1026
Again, what GMA standard was the GMHB applying? All travel by foot or
bicycle is “to some degree” unsafe. The GMHB’s comment, taken to its illogical
extreme, would prohibit development anywhere that the conditions are not
perfect. Requiring optimal conditions for future development is not in the

portfolio of the GMHB.

o By purporting to find “substantial evidence™ that “jt will not be easy to get around” or that
something may be unsafec “to some degree,” the GMHB clearly applied the wrong standard of
review. See note 14.
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Futurewise argues that the amendment violates Policy UL.2,20 due to
existing deficiencies in Five Mile Road. App. Br. at 27-29. The existing
condition of Five Mile Road has nothing to do with Policy UL.2.20 which
encourages connecting streets. Implementing that Policy requires a connection
from the Property to Five Mile Road regardless of the condition of that road.
Furthermore, the amendment is conditioned upon construction of a new access to
Waikiki Road that will actually reduce traffic on Five Mile Road. CR 012-013,
753-756. Futurewise might desire improvements on Five Mile Road. But that
unfulfilled wish does not make the amendment inconsistent with Policy UL.2.20.

Futurewise asserts that the surrounding area is not arranged in a pattern of
connecting streets and blocks. App. Br. at 27. But those existing conditions do
not cause the amendment to violate UL.2.20. The amendment actually alleviates
the existing lack of connectivity by requiring new connections to Waikiki Road

and to potential new development to the West.!”

"7 In the trial court Futurewise recycled a failed argument from the GMHB proceedings in which
Futurewise argued that the amendment violates Policy UL.2.20 by failing to require internaily
connected streets and blocks. CP 332-334; CR 175, 999. Futurewise neglected to mention that
the GMHB decision was nof based on a determination that the amendment failed to provide for an
internal connectivity. See CR 1025-1026. Futurewise’s argument regarding internal connectivity
fails for the simple reason that the amendment only changes the comprehensive plan designation
and zoning for the Property. There is no specific development plan at this stage. That is
undoubtedly why the GMHB ignored Futurewise’s argument. Nothing is set in stone except for
the additional connections to adjoining property upon which the amendment is conditioned.
Those conditions implement Policy UL.2.20; they are not inconsistent with that Policy.
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Futurewise’s argument is directly disposed of by Spokane County, 173
Wn. App. 310 (2013). In that case, the BOCC approved a comprehensive plan
map amendment and rezone for a S-acre parcel. Just like this case, the neighbors
argued that the amendment violated Policy UL.2.20, and the GMHB agreed. Id.
at 321, 331. This Court reversed, correctly noting that the amendment did not
cause the existing problems with connectivity, that the amendment dealt with
external connectivity as much as possible, and that there was no specific
development proposal that might violate Policy UL.2.20. Id. at 340-341.
“Because the County was not required to address the policy at the map
amendment stage, there was no basis for the growth board to find an invalidating
inconsistency.” /d. at 342.

Similarly, there is no development proposal in this case at this stage, and
there was no basis for the GMHB to find inconsistency with Policy UL.2.20 with
| respect to future internal connectivity within a future development. Futurewise
attempts to distinguish Spokane County (2013), asserting that “[i]n this case we
know where the accesses will be located.” App. Br. at 29. This argument
conflates the external connections to the Property, which are adequately addressed
by the new connections upon which the amendment is conditioned, with

Futurewise’s nonsensical objections to an alleged lack of internal connectivity
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where this is no specific development proposal.'®
3. The amendment is consistent with Policy CF.3.1: Development
shall be approved only after it is determined that public
facilities and services will have the capacity to serve the

development without decreasing levels of service below
adopted standards.

The GMHB erroneously concluded that the amendment was inconsistent
with Policy CF.3.1 because the GMHB found “evidence” that area schools “are
already at capacity,” and that Five Mile Road would not be suitable for children to
walk to school. CR 1026. Both conclusions are erroneous.

Douglass agrees with the County that the GMHB misunderstood Policy
CF.3.1. See CR 323. That policy requires a determination of adequate public
services before “development” occurs. Neither the amendment of the
Comprehensive Plan nor the rezone is a development. See Resp. Br. (County)
at 22-23. Policy CF.3.1 is implemented by the County’s concurrency regulations.
SCC Chapter 13.650. The question of whether those development regulations
comply with GMA was not before the GMHB in this case. Those regulations are
presumed valid. The application of those development regulations will be

addressed if and when Douglass actually applies for development permits. The

"® Futurewise also argues that the amendment is a “development” for purposes of Policy UL.2.20.
App. Br. at 30. As explained in the next subsection, Futurewise’s argument is meritless and
directly contrary to Spokane County, 173 Wn. App. 310.
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GMHB simply misunderstood policy CF.3.1. There is no inconsistency between
the policy and the amendment at issue.

Futurewise’s argument is fully disposed of by this Court’s ‘opinion in
Spokane County, 173 Wn. App. 310 (2013). In that case, the GMHB determined
that the amendment violated various comprehensive plan policies by failing to

. determine the adequacy of various public services. This Court disagreed, and the
basis for its disagreement is clear. First, the court noted that the County had
adopted both concurrency ordinances and a capital facilities element in the
comprehensive plan. /d. at 328-329. The Court also noted that the plan and
ordinances were deemed compliant with GMA and could not be collaterally
attacked. Jd. at 331. Then the‘Court explained, in response to the GMHB’s
determination that the amendment violated comprehensive plan policies that
require “transportation improvements concurrent with ncw development,” that the
amendment was not a “development.” Jd. at 335. The Court unambiguously
rejected the GMHB’s erroneous conclusion that transportation and capital
facilities must be addressed whenever the comprehensive plan is amended:

We find no basis in the GMA for the conclusions of the
growth board highlighted above and what can fairly be
characterized as the board's rule of decision: that to avoid
inconsistency, capital facility funding and scheduling issues must
be evaluated and the results incorporated into the transportation

and capital facilities elements of the comprehensive plan every
time the comprehensive plan map is amended.
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Id. at 337. The Court also noted that GMA authorizes development-stage
concurrency determinations even though some planning decisions rare made
before that point:

In  requiring  development-stage  concurrency, [RCW

36.70A.070(6)(b)] contemplates that projects may reach the

development stage having land use designations, zoning, and
projected traffic impacts for which existing public facilities are
inadequate.
173 Wn. App. at 338. The GMHB’s decision in this case is erroncous for the
same reasons. Policy CF.3.1 requires a determination of adequate public services
before “development™ occurs, and neither the amendment of the Comprehensive
Plan nor the rezone is a development.'*

Futurewise also argues that the term “development” in Policy CF.3.1 has a
different, broader meaning than the same term in the policies at issue in Spokane
County, and even suggests a dictionary definition that would support the GMHB’s
erroneous decision. App. Br. at 36-37. These arguments are inconsistent with
Spokane County, 173 Wn. App. 310, which recognizes that a mere amendment to

a comprehensive plan map is not a development. Futurewise’s arguments also

fail to recognize that the County is empowered to determine what the word

'® Futurewise attempts to distinguish Spokane County, 173 Wn. App. 310, noting that the Court of
Appeals did not directly address Policy CF.3.1. A4pp. Br. at 37. But the analysis is exactly the
same. Policy CF.3.1, like the policies at issue in Spokane County, refers to “development,” not
comprehensive pian map amendments or rezones. Spokane County, 173 Wn. App. at 334-335.
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“development” in its own comprehensive plan means. Futurewise notes that the
term “development” is not defined in the comprehensive plan. App. Br. at 36.
Consequently, Futurewise’s self-serving arguments for a different meaning to
“development” do not establish that the County’s interpretation is clearly
erroneous in light of the broad deference that GMA affords to local planning
decisions. RCW 36.70A.3201.

Futurewise also argues that the County’s concurrency regulations do not
provide for project-level review of some public services, including schools. App.
Br. at 33-36. This argument amounts to an improper collateral attack on the
adequacy of the County’s comprehensive plan, concurrency regulations and/or
capital facilities plan. See Spokane County, 173 Wn. App. at 331. More
importantly, this argument does not alter the County’s correct determination that
CF.3.1 refers to “development” not mere map amendments. The law is clear that
a map amendment cannot be inconsistent with a comprehensive plan policy that is
only applicable at a later stage. See 173 Wn. App. at 342 (“Because the County
was not required to address [Policy UL.2.20] at the map amendment stage, there

was no basis for the growth board to find an invalidating inconsistency.”)

® Futurewise also ignores the fact that subsequent SEPA review of any development would
include the population impacts of such development. See WAC 197-11-960; SCC 11.10.230
(SEPA Environmental Checklist: Questions 8(i) (approximate number of new residents), 9
(number and type of housing units), and 15 (impact on public services).
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Furthermore, the “substantial evidence” cited by the GMHB for the proposition
that local schools “are already at capacity” is sparse, anecdotal, obviously biased,
and not supported by any reliable sources.”!

But even assuming, arguendo, that the relevant schools are “at capacity”
today, it does not mean they will be when an actual development is proposed and
evaluated for concurrency. School district capacity is dynamic. New schools are
built and old ones are remodeled and expanded. That is why concurrency is
evaluated when an actual project is proposed. Moreover, the impact of a future
development on the school district will vary greatly depending on the actual mix
of unit sizes in the project. For example, if there are predominantly studio and
one bedroom apartments, the likely impact on the school district will be much less
than a complex with a large percentage of multi-bedroom units. This is an issue

of concurrency, to be evaluated when an actual project is proposed.

*! First, the GMHB cited a letter from the Mead School District. CR 1026. That letter states that
“The Mead School District believes that this request for a change in land use designation, if
approved, could have an impact all schools. The District will respond with further remarks when
the SEPA checklist is circulated for comment” CR 343. This vague comment—that the
amendment “could have an impact”—does not support the GMHB’s assertion that area schools
are at capacity. In fact, the school district never actually responded to the amendment with further
comments. CR 219. Second, the GMHB cited a letter from the Chair of respondent Five Mile
Prairie Neighborhood Association who asserted “I can tell you that Prairie View Elementary is at
capacity even with four portable classrooms.” CR 327. This unsupported claim, from an
obviously-biased opponent, is not “substantial evidence™ of anything.




Finally, the GMHB’s concerns about children walking on Five Mile Road
are entirely misplaced.”? Children in the nearby residential developments already
use Five Mile Road to get to school, and that road has no sidewalks. CR 222.
The GMHB must have presumed that future residents will refuse to use brand
new sidewalks leading to Waikiki Road, and will go out of their way to use Five
Mile Road. This type of speculation and micro-management is incompatible with
the applicable standard of review and the very role of the GMHB.”

4. The amendment is consistent with Policy H.3.2: Ensure that

the design of infill development preserves the character of the
neighborhood.

The GMHB rejected Futurewise’s argument that the amendment was
inconsistent with Policy H.3.2. which states that the County should “Ensure that

the design of infill development preserves the character of the neighborhood.”

2 The GMHB also stated that “The Planning Commission’s findings contain evidence that Five
Mile Road would not be suitable for children to walk along to attend school.” CR 1026.
Although a divided Planning Commission did not recommend the amendment, that
recommendation was not based on an alleged lack of school capacity or Policy CF.3.1. Rather,
the Planning Commission merely noted that it had received public comments, and that “School
capacity was noted by seven respondents.” CR 770-771. This “evidence™ does not establish that
the amendment is inconsistent with Policy CF.3.1 or that the County’s decision is clearly
erroneous.

® In the trial court Futurewise noted that Five Mile Road is the walking route for some children
attending Prairic View Elementary and that there are no plans to improve Five Mile Road, CP
343-344. Like the GMHB, Futurewise never explained how this existing situation shows that the
amendment violates Policy CF.3.1. Futurewise simply ignored the fact that the amendment is
conditioned upon a new access road with sidewalks to directly access Waikiki Road, which has
sidewalks on both sides. CR 222. The suggestion that the amendment, with its requirement of
new pedestrian improvements, is inconsistent with Policy CF.3.1 is absurd,
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CR 272. The GMHB noted that a variety of residential densities is appropriate,
that the neighborhood has no consistent design or development pattern, and that
development of the property would be topographically isolated. CR 1021.

In the superior court Futurewise renewed its argument that the amendment
is inconsistent with Policy H.3.2, and argued that the court could sustain the
GMHB Decision based on a violation of Policy; H.3.2, even though the GMHB
did not find a violation of that policy. CP 353-359. In its reply memorandum,
Douglass noted that Futurewise was correct, as a procedural matter but
Futﬁrewise had ignored the standard of review. CP 389. Futurewise’s lengthy
argument about Policy H.3.2 boils down to an observation that there are no
existing areas of multi-family bousing near the Property, and that the devglopment
of apartment buildings (which the amendment would permit) would be “out of
character” with the existing single family homes in the area. CP 357.

The GMHB observed that the Property is unique, and has “‘unique
buildability challenges” due to its topography and encumbrances from utilities.
CR 1020. Futurewise ignored these considerations. The GMHB also stated:

The Board notes that the proposed development would include

higher residential densities as compared to surrounding uses.

However, as stated by the Spokane County Commissioners, a

variety of residential densities is appropriate and expected within

an Urban Growth Area. Further, the neighborhood has no

consistent design or development pattern, and development on this
property would be topographically isolated. Petitioners allege that
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these higher densities do not preserve neighborhood character but

Petitioners failed to come forward with actual evidence showing

that neighborhood character would be harmed by this proposal.
CR 1021. Futurewise did not respond to the GMHB’s points. Instead, Futurewise
relied on its conclusory assertion that apartments are incompatible with single-
family residences regardless of the particular circumstances. CP 354-357.

Futurewise neglects to mention that the GMHB also rejected Futurewise’s
arguments regarding Policy UL.2.17, which is intended to locate multifamily
housing throughout the UGA. CR 247. The GMHB correctly concluded that
Futurewise had not cited any evidence that the amendment was inconsistent with
the existing scale and design of the community. CR 1025.

Policy UL.2.17, which seeks to locate multifamily housing throughout the
UGA, is directly contrary to Futurewise’s argument that multifamily housing is
inherently incompatible with any existing single-family areas. This
incompatibility highlights a fundamental flaw in Futurewise’s arguments: land
use planning requires local governments to exercise their discretion to weigh and
reconcile competing or conflicting policies. As this Court recently observed:

In identifying 13 goals to guide local comprehensive

planning, the legislature itself cautioned that it was not listing

goals in order of priority and that its identification of the goals

“shall be used exclusively for the purpose of guiding the

development of comprehensive plans and development

regulations.” RCW 36.70A.020. Goals considered by local
governments in comprehensive planning may be mutually
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competitive at times. For that reason, if a map amendment
meaningfully advances other comprehensive plan goals and
policies, a finding by the growth board that it fails to advance
another—if it fails to advance, for example, a goal of encouraging
high density residential development on sites having good access
to a major arterial—that alone cannot be an invalidating
inconsistency. The weighing of competing goals and policies is a
fundamental planning responsibility of the local government.
(Citations omitted).
173 Wn. App. at 333. Rejecting the neighbors’ arguments the Court also noted:
The record before the county commissioners established that the
map amendment advanced a number of plan policies and goals.
Any policies or goals that it failed to advance were hortatory, not
mandatory. The responsibility to weigh competing goals and
policies was that of the county cotnmissioners,
173 Wn. App. at 342. Likewise, the BOCC had the discretion to weigh the
competing goals of preserving the character of existing neighborhoods and
encouraging the development of affordable, multifamily housing throughout the
UGA. Exercising that discretion, and considering all the circumstances, the
BOCC determined that this unique Property was appropriate for multifamily use.
The objections of nearby residents to apartment buildings do not establish that the
amendment is clearly erroneous in light of the entire record and the broad
deference afforded to the County’s planning decisions. The superior court
correctly rejected Futurewise’s renewed argument on Policy H.3.2. CP 494,

On appeal, Futurewise has not rencwed its argument regarding Policy

H.3.2. Instead, Futurewise has deleted all references to Policy H.3.2 and “infill”
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development, and moved the remaining argument text from its superior court
memorandum to the rezone issue. Compare App. Br. at 40-44 with CP 353-359.
The resulting new argument on the rezone issue is misleading because Futurewise
fails to inform the Court that its argument relates to infill development and Policy
H.3.2, and that the GMHB ruled against Futurewise on that issue. See App. Br. at
40-44. To make matters worse, Futurewise mislcadingly implies that the GMHB
agreed with Futurewise on this issue. See App. Br. at 45.

Futurewise has abandoned its argument regarding Policy H.3.2, and
cannot renew that argument in its reply brief. Cowiche Canyon Cons. v. Bosley,
118 Wn.2d 801, 809, 828 P.2d 540 (1992). As explained in the next section, the
Court should reject Futurewise’s arguments regarding the rezone as well.

C. In the alternative, the GHMB erroneously concluded that the rezone
did not comply with the County’s criteria for zoning amendments.

SCC 14.402 sets forth the County’s criteria for amendments to the zoning

code, two of which are applicable to this case:

The County may amend the Zoning Code when one of the
following is found to apply:

1. The amendment is consistent with or implements
the Comprehensive Plan and is not detrimental to the public
welfare.

2. A change in economic, technological, or land use

conditions has occurred to warrant modification of the Zoning
Code...
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The BOCC found that the concurrent rezone satisfied both criteria (1) and (2):

20. The proposed amendment is consistent with the
criteria for a zone reclassification under Section 14.402.040 (1)
and (2) of the Spokane County Zoning Code as the proposed
amendment implements the goals and objectives of the
Comprehensive Plan and the subject area has experienced a change
of conditions as evidenced by development of duplex dwelling
units in proximity to the subject property thereby creating a mix of
land use types and densities in the Urban Growth Area boundary.

CR 013. The GMHB rejected both criteria. CR 1029. Even assuming, arguendo,
that the GMHB had jurisdiction over the concurrent rezone, see section (A), the
GMHB decision was erroneous for several reasons.?*

The BOCC found that the rezone satisfied SCC 14.402.040(1) because it
implemented the goals of the comprehensive plan. CR 013. The GMHB
disagreed, based on its determination that the comprehensive plan amendment
was inconsistent with Policies UL.2.16, UL 2.20, and CF 3.1. CR 1029. The
GMHB’s application of those policies was erroneous for the reasons set forth in

section (B). Futurewise’s challenge to the rezone is also based on an erroneous

determination that the amendment violated those policies. 4pp. Br. at 40

* The GHMB also opined that the planning commission’s findings were supported by substantial
evidence, and that the BOCC Finding No. 20 was not supported by such evidence. CR 1028-
1029. These erroneous statements confirm, as set forth in Section B, that the GMHB applied an
crroneous standard of review and failed to afford the County the broad deference required by
RCW 36.70A. The GMHB was required to uphold the BOCC decision unless it determines that
the BOCC action was clearly erroneous in view of the entire record. RCW 36.70A.320(3).
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Futurewise argues that the amendment does not preserve neighborhood
character. App. Br. at 40-44. As explained in section B(4), this text is taken from
Futurewise’s argument in the trial court that the amendment violated Policy H.3.2,
which both the GMHB and the superior court rejected. CR 1021; CP 494.

The BOCC also found that the concurrent amendment satisfied SCC
14.402,040(2) because the subject area had experienced a change of conditions as
shown by the nearby development of duplex residential units. CR 013, The
GMHB disagreed, concluding that the development of duplexes was not a
sufficient change in circumstances because the existing zoning already permitted
duplexes. CR 1029. The GMHB further opined:

Moreover, if zoning classifications could be readily changed

whenever there are cyclical market fluctuations (as advocated by

applicant’s engineering consultant), then property owners could

lose the reliance value of the zoning code and thereby frustrate the

investment backed expectations of homeowners.

Id. In reaching this conclusion, the GMHB grossly exaggerated the effect of
BOCC’s determination that the circumstances had changed enough to rezone one
unique piece of property inside the UGA to allow more diverse residential
development. The GMHB also second-guessed the BOCC’s determination of
what constitutes a sufficient change of circumstances under SCC 14.402.040(2)

rather than affording broad deference to the BOCC’s decision on that issue as

required by RCW 36.70A.320(3) and RCW 36.70A.3201.
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Finally, the GMHB’s ruling was not based on a determination that the
BOCC decision violated any particular provision of GMA. The GMHB simply
disagreed with the County’s application of its own code to a particular piece of
property. This gaffe confirms that the GMHB should not have addressed the
rezone and/or the criteria in SCC 14.402.040 because it had no jurisdiction.”

In sum, the GMHB not only exceeded its limited, statutory jurisdiction,
but erroneously applied the law by failing to give proper deference to the BOCC’s
decision. The superior court correctly reversed the GMHB. CP 495.

D. The GMHB erred in making a finding of invalidity with respect to 11-

CPA-05. The amendment would not “substantially interfere” with the
fulfillment of the goals of GMA

‘The GMHB cannot make a finding of invalidity unless, at a minimum, the
GMHB properly finds that amendment 11-CPA-05 does not comply with GMA.
RCW 36.70A.302(1)(a). Because the GMHB erroneously concluded that the
amendment did not comply with GMA, the determination of invalidity is

erroneous as well. In addition, in order to make a finding of invalidity, the

% In the superior court Futurewise argued that this part of Douglass’ argument was a new “issue”
that was not raised before the GMHB, and that Douglass could not raise it now because none of
the exceptions in RCW 34.05.554(1) apply. CP 348-349. Douglass’ argument (above) is not a
separate “issue,” as Futurewise creatively suggests. Douglass has not argued that the GMHB’s
failure to identify a particular violation of GMA is a separate basis for overturning the GMHB’s
Decision. Douglass merely noted that the GMHB’s sloppy analysis “confirms” that the GMHB
lacked jurisdiction over the concurrent rezone. That issue was raised before the GMHB. CR 306-
311, 1012-1017,
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GMHB must make a determination “that the continued validity of part or parts of
the plan or regulation would substantially interfere with the fulfillment of the
goals of [GMA].” RCW 36.70A.302(1)(b).

In this case, the GMHB found that amendment 11-CPA-05 would
substantially interfere with the GMA goals of ensuring adequate transportation
and public services. CR 1033-1034. As explained in section B(3), however, the
amendment addresses these concerns by requiring the new access road and
pedestrian improvements, and the GMHB’s unsupported concemns about public
services are addressed by development and concurrency regulations that must be
complied with when a specific project is proposed. Futurewise’s arguments in
support of invalidity are entirely based on its erroneous assumption that alleged
“deficiencies” in roads, schools and pedestrian accommodations are not addressed
by the County’s concurrency regulations and the road and pedestrian
improvements upon which the amendment is conditioned. Furthermore, it is
absurd to suggest that the re-designation of one small, unique piece of property
inside the UGA of a large county to the next level of residential density would
“substantially interfere” with the goals of GMA.?® The superior court correctly

reversed the GMHB’s unsupportable finding of invalidity. CP 495.

% In the superior court Futurewise argued that the finding of invalidity is not “absurd” because
the amendment would potentially allow development of up to 200 dwelling units. CP 360-361.
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E. The trial court correctly reversed the GMHB’s erroneous dismissal of
Douglass at the hearing on the merits.

Douglass intervened in the GMHB proceedings to protect its interests as
the underlying property owner. CR 070-073. Douglass noted that it had
participated in the entire County planning process. CR 071; see CR 663-667. No
party objected to intervention or suggested that Douglass lacked standing.
Douglass made it clear in its motion to intervene and at the prehearing conference
that it would not be filing briefs or arguing unless it felt that its interests were not
being adequately represented by the County, and the GMHB agreed to that
approach in approving intervention. CR 070-072; 077-079.%

Douglass ultimately decided that it would rely on.the County to explain
why Futurewise’s arguments lacked merit, and did not file its own brief. The
reply brief filed by Futurewise did not comment on the fact that Douglass had not

filed a brief, and did not ask that Douglass be dismissed. CR 983-1002. No party

So what? If the GMHB erroneously required a showing of concurrency in public services prior to
a specific development proposal, as the Court held in Spokane County, 173 Wn. App. 310, how
does the mere re-designation of the Property to allow such future development (when that
development must still run the gauntlet of concurrency) “substantially interfere” with GMA?
Futurewise offers no explanation because there is none. If a future project does not meet
concurrency, it will not be approved, regardless of the re-designation of the property.

*” The GMHB's prehearing order stated that Douglass was governed by the same case schedule as
the County, that Douglass could not raisec new issues, and that Douglass would share argument
time allocated to the County at the hearing. CR 077-079. Apart from a boilerplate admonishment
that a party who fails to attend a GMHB hearing may be held in default, the order did not suggest
that Douglass was required to file a brief or attend the hearing.
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was prejudiced by Douglass’ decision to rely on the County’s briefing and
argument. Nevertheless, at the hearing on the merits on July 19, 2012, the
GMHB, without advance notice to Douglass, the GMHB dismissed Douglass, sua
sponte, for failure to file a brief or to participate in the hearing. RP 75-76.

The trial court correctly reversed the GMHB’s dismissal, holding that
Douglass had complied with the GMHB’s orders and the requirements for
intervention before the GMHB. CP 494. Futurewise made no attempt to defend
the GMHB’s erroneous decision in either the trial court or in its opening brief,
Instead, Futurewise argues that Douglass failed to exbaust its administrative
remedies by not filing an objection to the dismissal after the GMHB had issued its
Decision on the merits. The trial court correctly rejected that argument. CP 494.

1. The trial court correctly determined that the GMHB’s

dismissal of Douglass was erroneous. Futurewise has failed to
brief that issue in either the trial court or its opening brief.

The GMHB’s dismissal of Douglass without notice was an abuse of
discretion and/or erroneous as a matter of law for several reasons. Futurewise has
failed to respond to any of Douglass’ arguments on this issue.

First, Douglass did not fail to comply with any rules or orders of the
GMHB. Douglass made it clear when it intervened that it would (consistent with
WAC 242-03-270(3)) monitor the proceedings and only file briefs or actively

participate in the hearing if it felt that its interests were not adequately represented
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by the County. The prehearing order issued by the GMHB did not actually
require Douglass to file a brief or appear at the hearing; that order merely
subjected Douglass to the same limits as the County. CR 077-082. Futurewise
has never argued otherwise. See CP 376.

Second, as an intervenor who did not seek to raise new arguments,
Douglass was not required to file separate briefing or present separate oral
argument, and is in fact discouraged from doing so pursuant to WAC 242-03-
270(3). Futurewise has never argued otherwise. See CP 376. Futurewise thereby
concedes, sub silentio, that Douglass did not violate any rule or order of the
GMHB, and that there was no valid reason for the GMHB to dismiss Douglass.

Third, there was no valid reason for the GMHB to dismiss Douglass.
WAC 242-03-710(1) provides that a motion to dismiss a party for default “may”
be brought. Similarly, the prehearing order states that a party “may” be held in
default, and that an order of dismissal “may” be entered. CR 082. The rule does
not require dismissal. Rather, the permissive term “may” indicates that the
GMHB will exercise reasoned discretion in applying the rule if a motion to
dismiss is brought. Like a court, the GMHB should exercise its discretion on
rcasonable grounds. See State v. Larsen, 160 Wn. App. 577, 586, 249 P.3d 669
(2011). There was no good reason for the GMHB to dismiss Douglass. No party

had been prejudiced, and no party had asked Douglass to be dismissed.
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Futurewise has never argued otherwise. See CP 376.2%

Having failed to defend the GMHB’s decision in the trial court Futurewise
would not be permitted to address that issue for the first time on appeal, even if it
had attempted to do so. RAP 2.5; Heg v. Alldredge, 157 Wn.2d 154, 162, 137
P.3d 9 (2006). Nor may Futurewise defend the GMHB decision for the first time
in its reply brief. Cowiche Canyon, 118 Wn.2d at 809.

In addition, no written order of dismissal was issued, as required by WAC
242-03-710. That rule states that any order granting a motion for default “shall
include a statement of the grounds for the order and shall be served upon all
parties to the case.” WAC 242-03-710(1). The GMHB Decision does not
indicate why Douglass was dismissed, other than by reciting the bare facts that
Douglass had not filed a brief or attended the hearing. But both of those events
were recognized as likely to occur when Douglass’ intervened. CR 1018.

Futurewise argues that the GMHB “included” the order of dismissal in its
final Decision. App. Br. at 17. That argument is not consistent with the language

of the Decision, which recites that the GMHB “entered an Order of Dismissal” at

% The GMHB’s dismissal of Douglass in the absence of any rule violation or prejudice was not
consistent with the GMHB’s treatment of parties in other cases. See Connick ef al. v. Lake Forest
Park, CPSGMHB No. 13-3-0004, Prehearing Order (May 23, 2013) (GHMB threatened to dismiss
appeal, but did not actually do so, where petitioners who were both attormeys had failed to appear
at schedule prehearing conference and repeatedly failed to comply with rules. Available online at
http://www.gmhb.wa.gov/LoadDocument.aspx?did=3308 (last visited March 27, 2014).
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some unspecified earlier point in time. CR 1018. The Decision purports to be a
“Final Decision and Order,” not an “order of dismissal.” CR 1010.

Furthermore, the Decision also states that it is a “final order” of the
GMHB, and that the parties may either seek reconsideration within ten (10) days
pursuant to WAC 242-03-830(1) or seek judicial review. CR 1035. The Decision
does not indicate that Douglass might file an objection to dismissal within seven
(7) days pursuant to WAC 242-03-710(2). The GMHB did not issue a written
order of dismissal as required by WAC 242-03-710(1).

2. Douglass was not required to file an “objection” to dismissal
after the GMHB had issued its final Decision on the merits.

Rather than defend the GMHB’s erroneous and arbitrary dismissal of
Douglass, Futurewise argues that Douglass failed to exhaust its administrative
remedies as required by RCW 34.05.534. App. Br. at 16-19. This argument
erroncously assumes that an objection to dismissal under WAC 242-03-710(3)
was an administrative remedy that Douglass was required to exhaust.”’

A motion for reconsideration of a final agency decision is an optional

 Futurewise also argues that Douglass’ brief in this Court should be stricken because, according
to Futurewise, the trial court “should have” dismissed Douglass’ petition for judicial review. App.
Br. at 19. Futurewise made a similar argument in the trial court, and the court rejected it. CP 363,
494; RP 14. Because the trial court has reversed the erroneous Decision of the GMHB, Douglass
is properly a respondent in this Court and entitled to defend the trial court decision in its brief.
RAP 3.4; RAP 10.1(b). Futurewise cites no authority to support of its bizarre assumption that the
Court may strike a respondent’s brief based on the appellant’s mere assertion that the trial court
erred.
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remedy that a party is »of required to pursue. Mellishv. Frog Mountain Pet Care,
172 Wn.2d 208, 218, 257 P.3d 641 (2011). An objection to dismissal under WAC
197-03-710(3) is akin to a motion for reconsideration. Like the Jefferson County
reconsideration procedure at issue in Mellish, WAC 197-03-710(3) states that a
party “may” file a written objection to an order of dismissal. “May” indicates that
the remedy is optional. There is no legal requirement that Douglass file such an
objection before seeking judicial review on the merits. That is particularly
applicable where, as here, the GMHB first provided notice of the “dismissal” in
its final decision, and did not actually issue a separate written order of dismissal.
As the Decision notes, any party could h#ve filted a motion for
reconsideration under WAC 242-03-830(1) within ten {10) days after the Decision
was issued. See CR 1035. Both WAC 242-03-710(3) and WAC 242-03-830(1)
state that a party “may file” an objection or motion for reconsideration
respectively. Futurewise has not argued that the County failed to exhaust
administrative remedies by failing to file a motion for reconsideration, and
Futurewise has not explained why an objection under WAC 242-03-710(3) would
be a mandatory administrative remedy while a motion for reconsideration is not.
Futurewise argues that an objection under WAC 242-03-710(3) would
have been adequate and not futile. App. Br. at 18. But these arguments would

apply equally to a motion for reconsideration under WAC 242-03-830(1).
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Furthermore, an objection to the dismissal of Douglass after the Decision was
issued would have been a futile, useless act. At best, an objection to dismi;ssal
under WAC 242-03-710(3) would have reversed the dismissal of Douglass
without changing the outcome on the merits.

3. Futurewise’s new argument—that the “issue” of dismissal was

not “raised” before the GVMVHB—is both meritless and barred
by RAP 2.5(a).

Futurewise also argues, for the first time on appeal, that the “issue™ of
whether Douglass should be dismissed was not “raised” before the GMHB for
purposes of RCW 34.05.554(1). App. Br. at 19-21. This argument is entirely
dependent upon Futurewise’s erroneous assumption that Douglass was required to
file an “objection” to dismissal even though the GMHB had already issued its
Decision on the merits and an “objection” would have been a useless act.
Ironically, Futurewise never asked the GMHB to dismiss Douglass and, therefore,
Futurewise may not address that issue on review, based on Futurewise’s own
interpretation of RCW 34.05.554(1). Furthermore, because Futurewise did not
make this argument in the trial court, see App. Br. at 59-61, it cannot make that
argument for the first time on appeal. RAP 2.5(a). Heg, 157 Wn.2d at 162.

V. CONCLUSION
The superior court correctly reversed the Decision of the GMHB and

upheld amendment 11-CPA-05. The superior court should be affirmed.
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I. INTRODUCTION

This case comes to the court following the superior court’s reversal of a
Growth Management Hearings Board’s decision on the Appellants’ objection
to a change m the Comprehensive Plan designation of an approximately 22.3
acre parcel of kind from Low Density Residential to Medium Density
Residential. Due to the topography of the property the parcel is physically
separated from most of the surrounding properties and due tw several
permanent utility easements that encumber the property only a small portion of
the parcel is available to any type of development atall. The prépexty s located
well within the Urban Growth Area boundary of Spokane County, is located at
the foot of the hill that reaches up to the Five Mile area of Spokane County, is
surrounded by residential development, and is less than one half mile from the
Whitworth College campus and other commercial development.

Appellants’ allege that Spokane County erred by adoption of the
Comprehensive Plan amendment in only two specific points: (1) alleged
inconsistency between the Comprehensive Plan map amendment and the
Comprehensive Plan Policies, and (2) alleged violations of the development
regulations found in the Spokane County Code.

The only violation of the GMA alleged by Appellants is that the
Spokane County Comprehensive Plan is generally “internally inconsistent” as a

resut of the change in designation of this single parcel. The -aleged




inconsistency with the Comprehensive Plan policies arises from Appellants’
misinformed and irrational interpretation of the Comprehensive Plan policies.

Appellants’ allege that the concurrent rezone of the parcel viohtes the
development regulations of Spokane County by characterizing the rezone as a
decision under the Spokane County development regulations. The error in
Appellants’ characterization and their argument is that the rezone is not a
decision subject to the development regulations, but is an amendment to the
development regulations, specifically the zoning map, because it was done
concurrently with the Comprehensive Plan amendment and implemented the
Comprehensive Plan amendment. Spokarne Cavty u Eastem Washington Grouth
Maragement Hearings Bd. (Spokare Gty II), 176 Win. App. 555, 571, 309 P3d
673 (2013). As an amendment to the zoning map done concurrently to
implement the Comprehensive Plan amendment, the critenia in the Spokane
County Code governing a rezone are not applicable. Id.

The record before the Growth Management Hearings Board contains
substantial and unrefuted evidence that the complained of Comprehensive Plan
map amendment is an action by Spokane County to implement the policies of
the Comprehensive Plan based upon the unique circumstances and conditions
that exist within Spokane County generally and at this specific parcel and the
immediately surrounding area. When a goverming body is applying the goals

and policies of a GMA compliant comprehensive plan to a specific parcel of
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property, such as this is, the Growth Management Hearings Board is bound to
grant deference to the local junsdiction in how it plns for and within the
uniquecixcunmanc&sfoxmdinthatbmlama.SpokaxmvEésm
Washirgon Grouth Maragenent Hearings Bd  (hereinafter Spokane Camty u
EWGMHB), 173 Wn. App. 310, 324, 333, 293 P.3d 1248 (2013) (Citing,
Qudrant Cop. u Cont. Puget Sowrd Growth mgmt. Hearings Bd,, 154 Wn2d 224,
236,246, 110 P3d 1132 (2005)).

Appellants’ arguments regarding capital facilities and concurrency are
merely a veiled attempt to require the adoption of a Comprehensive Pln map
amendment to comply with development regulations goveming development
permits.  The fallacy in Appellants’ argument is that the development
regulations are required by the GMA to implément the Comprehensive Plan
not the other way around. See, RCW 36.70A.040(4)(d), Spokane oty u Eastem
Washington Grouth Maragement Hearings Bd, 176 Wn. App. 555, 574, 309 P3d
673 (2013).

As will be seen from this responsive brief from Spokane County,
Appellants’ assertion of error is unfounded in fact or law. As was found by the
Supenor Court below, the Growth Management Hearings Board erred in
several respects and thus reversal of the Growth Management Hearings Board’s

decision is appropriate and respectfully requested.




II. ASSIGNMENTS OF ERROR
Spolane County asserts that the Growth Management Hearings Board,
Eastern Washington PanePs Final Decision and Order, dated September 3,
2010, Growth Board Case Number 10-1-0010 should be reversed on the
grounds that:

1. The Growth Board has erroneously interpreted and/ or applied the
law; and

2. The Growth Board’s Final Decision and Order is not supported by
evidence that is substantial in light of the whole record before the coun

mncluding the record from the Growth Board below.

II1. ISSUES RELATED TO ASSIGNMENTS OF ERROR

The issues pertaining to the assignments of error are as follows:

a. Whether the broad discretion granted by the legislature to local
jurisdictions and the deference required to be granted by the Growth
Management Hearings Board to local junsdictions pursuant to RCW
3670A.3201 controls when the local junsdicton is challenged for is

interpretation and application of its own GMA compliant Comprehensive Plan?

b. Whether the Growth Management Act requires that development
regulations that are GMA compliant, that are consistent with the

Comprehensive Plan, and that apply specifically to development proposals, be




¢ 9

applied to proposed Comprehensive Pn map amendments, even when such
application is contrary to the local junsdiction’s iterpretation of its own
regulations and Comprehensive Plan?

c. Whether a Comprehensive Plan map amendment can be determined
to be invalid when it is consistent with and implements a GMA complant
Comprehensive Plan?

Please note that in the trial court Spokane County (and Respondent
Douglas) argued that the concurrent rezone was a “project permit” and not a
“development regulation” under RCW 36.70A.0307), and that the GMHB
lacked junisdiction over the concurrent rezone. CP 219-221; 288-294. The trial
court agreed. CP 495. However, on September 10, 2013, this Court issued its
opinion in Spokare County II, 176 Wa. App. 555, 309 P.3d 673 (2013), review
denied, 179 Wn.2d 1015 (2014), which held that a concurrent rezone is an
amendment to a development regulation over which the GMHB has
junisdiction.

Spokane County respectfully disagrees with the Court’s analysis of the
GMHB junsdiction in Spokare Cowy II. In the interest of judicial economy,
only Respondent Douglas will brief the jurisdictional issue, and Spokane
County concurs in the arguments of Respondent Douglas on that issue. The
arguments in this brief regarding the validity of the concurrent rezone assume,
arguendp, that the Spoeare Courty IT decision is correct.




IV.STATEMENT OF THE CASE

By resolution number 11-1191, Spokane County adopted amendments
o its Comprehensive Plan map and concurmrently adopted rezoning
designations of properties affected by the adopted Comprehensive Plin map
amendments. CR 000007-000014", 000774-000751. Relative to Resolution
number 11-1191, Appellants, Five Mile Neighborhood Association and
Futurewise, challenged only one of the amendments to the Comprehensive
Plan map and the concurrent rezone of the property, 11-CPA-05.

The property to which Amendment No. 11-CPA-05 to the Spokane
County Comprehensive Land Use Plan map applies is a parcel 22.3 acres in
size, of undeveloped land, within the Spokane County Urban Growth Area,
located between Waikiki Road and North Five Mile Road. CR 000334-000338,
000046, 000190, 000199, 000220, 000227, 000228-000232, 000239-000242.
The topography of the property is steep slopes and hilly with outcroppings of
basalt rock, only a portion of the property is suitable for residential
development. CR 000497-000539, 000555-000556 (Findings 22-26), 000589~
000591, 000700-0000703. In addition to the irregular topography of the
property, four utility easements encumber the property such that large areas of

the property must remain undeveloped and open in a natural state. CR 000336

' In the body of this Brief reference to the record before the Growth Management Hearings
Board will be made by “CR - #####” indicating the Cenified Record and the
corresponding page number(s).
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(Traffic Impact Analysis for Redstone Pht, Site Phn. p. 35), CR 000560
(Findings 61— 62).

A preliminary plat, known as Redstone, for single family urban density
residential development of the property was approved in 2007. CR 000552-
000587. Opposition to the proposed 2007 Redstone plat came from many of
the same individuals who are Appellants in this matter and was largely centered
upon the sole access for residents to and from the Redstone phat onto North
Five Mile Road. CR 000559-000563 (Findings 58, 83 and 84). The Redstone
plat was approved by the Spokane County Hearing Examiner without further
appeal. CR 000552-000587. Shortly after the approval of the Redstone
preliminary plat in 2007, the economy in Spokane County sharply declined, as
did the entire country, and development of the Redstone subdivision as a single
family development became economically infeasible. CR 000661-000691.
Development of the property into medium density residential properties, which
will be allowed by 11-CPA-05, is economically feasible in this current economy,
and also allows for the primary access to and from the development to be on
Waikika Road along with sidewalks and a pedestrian path through the
development. CR 000661-000691, 000693-000696. In addition to the primary
access to the property from Waikiki Road, 11-CPA-05 also provides for a
secondary access to the property from North Five Mile Road and for further

through a third access to the west when surrounding properties are developed
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in the future. CR 000661-000691, 000693-000696. The primary ingress and
egress from the property to Waikiki Road will significantly reduce the traffic
impact on North Five Mile Road. CR 0000497-000539, 000541-000550,
000661000691, 000753-000758.

The Comprehensive Plan amendment allowing future medium density
development of the property allows the most efficient development of the
property while the topography of the property will act to separate the medium
density development from the single family development in the area across
North Five Mile Road and on several large acreage parcels on the north, east,
and west, creating a buffer between the low density development in the area
and medium density development. CR 000589-000591, 000635 (SEPA
Checklist, pg. 10), CR 000642000659, 000661-000691.

Approval of 11-CPA-05 is conditioned upon the property owner and
Spokane County entering into a development agreement requring at a
minimum that development upon the property will provide public access to and
pay for or construct improvements to Whikiki Road including curbs, gutters,
sidewalks, and drainage as required by applicable codes, regulations, and
Spokane County Road standards based upon the future development when
proposed upon the property and review of a detailed traffic analysis. The
development agreement is also required to inchude that the internal road within
the development shall be constructed to Spokane County Road Standards, shall
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inchude sidewalks on both sides to facilitate a future pathway, shall be owned
and maintained by the property owner until site development is complete at
which time ownership and maintenance slnllbeﬁansfenedtoSpokaneComty
and provide a termination at the west property line to provide public access to
adjoining properties with the intent of mitigation of vehicular traffic on Five
Mile Road and provide access to Waikiki Road that is comphiant with the
Spokane County Road Standards. CR 000750 (Finding 26). Neither the
amendment to the comprehensive pln or the concurrent rezone of the
property s of any effect until the required development agreement is completed

and entered into between the property owner and Spokane County. CR 000751.

V. ARGUMENT
A. STANDARD OF REVIEW.
The standard of review by this Court of the Growth Board's Final
Decision and Order (“FDO) in Case No. 10-1-0010, is found in Administrative
Procedures Act (APA) at RCW 34.05.570(3):

[Tlhe court shall grant relief from an agency order in an
adjudicative proceeding only if it determines that:

(a) The order, or the statute or rule on which the order is
based, is in violation of constitutional provision on its face or
as applied;

(b) the order is outside the statutory authority or jurisdiction
of the agency conferred by any provision of law;
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(c) the agency has engaged in unlawful procedure or decision-
making process, or has failed to follow prescribed procedure;

(d) the agency has erroneously interpreted or applied the law;

(¢) the order is not supported by evidence that is substantial
when viewed in light of the whole record before the court,
which includes the agency record for judicial review,
supplemented by any additional evidence received by the
court under this chapter;

(f) the agency has not decided all issues requiring resolution »
by the agency;

() a motion for disqualification under RCW 34.05.425 or
34.12.050 was made and was improperly denied or, if no
motion was made, facts are shown to support the grant of
such a motion that were not known or were not reasonably
discoverable by the challenging party at the appropriate time
for making such a motion;

(h) the order is inconsistent with a rule of the agency unless

the agency explains the inconsistency by stating facts and

reasons to demonstrate a rational basis for inconsistency; or

@) the order is arbitrary or capricious.

As indicated above in the assignments of error, Spokane County asserts
that the Growth Management Hearings Board erred in regard to RCW
34.05.5703)(d) & (o).

B. “INTERNAL INCONSISTENCY” IS THE ONLY

ALLEGATION OF NON-COMPLIANCE WITH THE

GMA AND IS BASED SOLELY UPON AN

UNREASONED  INTERPRETATION OF THE

COMPREHENSIVE PLAN.

The only allegation of error under the GMA raised before the Growth

Management Hearings Board, or before this Court, regarding the

10
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comprehensive pln map amendment adopted by Spokane County, 11-CPA-05,
is that the change in the designation of the property, from Low Density
Residential to Medium Density Residential, allegedly caused the comprehensive
plan to be intemnally inconsistent. CR 001020: 1-3. ‘The Growth Management
Hearings Board’s conclusion that the comprehensive phn is caused to be
intemally inconsistent is based solely upon the Board’s unreasoned and
unsupported interpretation of the Spokane County Comprehensive Phn by
focusing on isolted clauses of the comprehensive plan taken out of context.
CR 001018-001029.

As will be shown below, the adopted map amendment, 11-CPA-05, is
consistent with the goals and policies of the Spokane County Comprehensive
Plan andvthus the comprehensive plan as amended is in compliance with the
GMA.

C THE GROWIH MANAGEMENT HEARINGS

BOARD HAS LIBERALLY CONSTRUED THE GMA

AND FAILED TO GRANT THE REQUIRED

DEFERENCE TO SPOKANE COUNTY IN

VIOLATION OF WELL ESTABLISHED LAW.

The Growth Board’s authority is strictly limited to enforcing the clear
and specific requirements of the GMA. Thwston County u Western Washmgton
Growth Maragement Hearings Board, 162 Wn.2d 329, 341-342, 190 P.3d 38
(2008); Woods u Kittitas County, 162 Wn.2d 597, 612 n. 8, 174 P.3d 25 (2007);

Quadrant Corp. w Cent. Puget Sourd Grouth Mgm. Hearing Bd., 154 Wn.2d 224,

11
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240 n.é, 110, 110 P3d 1132 (2005). As the product of intense legishtive
compromise the GMA contains no provision for liberal construction; the
Growth Board has no authority to infer requirements not specifically stated
in the GMA. Quadrant Corp,, supra at 245 n.12, citing, Skagit Sureyors &
Engys, LLC u Friends of Skagit Courty, 135 Wn.2d 542, 565, 958 P.2d 962
(1998).

The court in Quadant stated that the Legishture, in amending the
GMA m 1997, “took the unusual additional step of enacting into law its
statement of intent in amending RCW 36.70A.320” to require greater
deference to local enactments by changing the Growth Board's standard of
review from “preponderance of the evidence” to “clearly erroneous.”
Quadrara Corp., 154 Wn2d at 236-237, 110 P.3d 1132 (2005); See also,
RCW36.70A.320(1), (2) and (3). The Court in Quadunt Corp. cleary
instructs the Growth Management Hearings Board not to substitute its own
judgment for that of local governments in how they implement their
comprehensive plans that have been developed in compliance with the
GMA. RCW 36.70A.3201; Quachant Corp. u State Grouth Mgnt. Hearings Bd.,
154 Wn.2d 224, 110 P.3d 1132 (2005).

The Comprehensive Plan goals and policies are not strict
requirements of the GMA. Rather the Comprehensive Plan is a statement of

policies and goals that Spokane County has adopted in compliance with the
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requirements of the GMA. The Comprehensive Plan serves as direction and
guidance in creating and adopting development regulations and in specific
land use decisions. RCW 36.70A.030(4); Wood v Kittitas Courty, 162 Wn.2d
597, 613, 174 P3d 25 (2007); Feil u Eastern Washington Grouth Managerent
Heanngs Baard, 172 Wn.2d 367, 382, 259 P.3d 227 (2012). The concurrent
rezone of the property, as a development regulation, need not strictly comply
with the comprehensive plan, but must generally conform to it. Spokare
Cawny I, 176 Wn. App. 555, 574 - 575, 309 P.3d 673 (2013).

Referring to the deference that the Growth Management Hearings
Board is to give to the local governments in planning under the GMA, RCW
36.70A.3201 reads in part;

The legislature finds that while this chapter requires

local planning to take place within a framework of state goals

and requirements, the utimute burden and resporsibility for

' g 4 county’s or Gty's future rests with that comunty.

(Emphasis added.)

The Growth Management Hearings Board is bound by the mandate
of the GMA to view the County’s action as compliant with the GMA unless
the Appellants establish that Spokane County’s action was clearly erroneous,
that the Board has a strong conviction that Spokane County’s action was
error, based upon evidence found in the record before the Growth

Management Hearings Board that proves that there is no support at all for,

or a specific prohibition against the Countys action in the GMA by.
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Quadrant Corp., 154 Win.2d 224 at 240 n.8, 110 P.3d 1132 (2005); Kirg Coventy
u Cont. Puget Sownd Grouth Mgnt. Hearings Bd,, 142 Wn.2d 543, 552, 14 P.3d
133 (2000) quoting, Dep't of Ecology u Pub Util. Dist. Na 1, 121 Win.2d 179,
201, 849 P.2d 646 (1993); Vikirg Properties, Ic u Habm, 155 Win2d 112,129,
118 P.3d 322 (2005); Marke Lunber Comparsy Inc. w Central Puget Sound Grouth
Maragerment Hearings Boand, 113 Whn. App. 615, 624, 53 P.3d 1011 (2002).

In this case before the Court, the Growth Management Hearings
Board substituted its interpretation of the policies of the Spokane County
Comprehensive Plan for that of Spokane County’s interpretation, and then
the Growth Management Hearings Board applied its interpretation as strict
requirements of the GMA. To do so is a clear and fatal error by the Growth
Management Hearings Board. RCW 36.70A.3201; Quadrare Corp. u State
Grouth Mg, Hearings Bd., 154 Wn.2d 224, 236-237, 110 P3d 1132 (2005).

D. THE LAND USE MAP AMENDMENT IS

CONSISTENT WITH THE SPOKANE COUNTY

COMPREHENSIVE PLAN GOALS AND POLICIES.

1. 11-CPA-05 Is Consistent With Policy UL.2.16 of the Spokane
County Comprehensive Plan.

The Growth Management Hearings Board’s conclusion that 11-CPA-
05 1s inconsistent with Spokane County Comprehensive Plan policy UL.2.16
is based upon its unreasonable and unsubstantiated interpretation of the
Spokane County Comprehensive Plan. CR 001021-001024.

Comprehensive Plan Policy UL.2.16 reads:

14




Mutlifamily Residential ~ “Encourage the location of
medium and high density residential categories near
commercial areas and pubhc open spaces and on sites with

good access to major arte

The subject property in this matter is located less than one half mile
from Whitworth College. CR 0000227, 000651. 'The property is not only
near a major arterial, but it touches a major arterial and will have its primary
access to and from the property on Waikila Road, a major arterial. See,
Spokane County Arnerial Road Plan’. The statement in the Staff Report
idenﬁfyihg Waikiki Road as a minor arterial is an unfortunate error on the
part of the Spokane County Planning Staff. CR 000222.

In addition to the proximity of the property to commercial
development and to Waikiki Road, a major arterial, the property is
encumbered by permanent uulity easements that réquine that a majority of
the property remain in open and undeveloped space. CR 000336 (Traffic
Impact Analysis for Redstone Plat, Site Plan. p. 35), CR 000560 (Findings
61-62). The conclusion of the Growth Management Hearings Board finding
the amendment inconsistent with policy UL.2.16 is without any basis in fact

in the record.

2 The Spokane County Arterial Road Map is a public record, available to all via the
internet at “www.spokanecounty.org/data/engineers/traffic/arterialroadmap.pdf’ and in
hard copy at the Spokane County Engineering Department. Spokane County respectfully
asks the Court to take judicial notice of this information as it pertains to the character of
Waikiki Road as an Urban Principal Arterial Road and to North Five Mile Road as an
Urban Minor Collector.

15




The Growth Management Hearings Board’s conclusion that the 11-
CPA-05 is inconsistent with policy UL.2.16 is error in that its interpretation
requires that the property be both adjacent to commercial development and a
mmajor arterial when the policy envrages medium and high density residential
to be sited 7esr commercial areas and on sites with good aaess to major
arterials. 'The Growth Management Hearings Board completely ignores the
clear language of the policy in its very narrow interpretation of the policy.
'The Growth Board’s action is both a misinterpretation of the law and policy
and is a failure to grant deference to Spokane County in the interpretation
and application of its own Comprehensive Plan policy. RCW 36.70A.3201;
Quachant Corp. u State Grouth Mg, Hearings Bd,, 154 Win.2d 224, 236-237,
110 P.3d 1132 (2005). The amendment clearly implements and is consistent
with policy UL.2.16.

2. 1-CPA-05 Is Consistent With Policy UL.2.20 of the Spokane
County Comprehensive Plan.

The Growth Management Heanings Board’s conclusion that 11-CPA-

05 is inconsistent with Spokane County Comprehensive Plan policy UL.2.20
1s again based upon its unreasonable and unsubstantiated interpretation of
the Spokane County Comprehensive Plan. CR 001025 - 001026.
Comprehensive Plan Policy UL.2.20 reads:
Traffic Pattemns and Parking “Encourage new

developments, including multifamily projects, to be arranged
in a pattern of connecting streets and blocks to allow people

16




to get around easily by foot, bicycle, bus and car. Gid-de-sacs or

ather dosed street systers may be appropriate under eertain Groarstances

induding, but not limited 1o, topography and ather physicdl lnitation

wuhich make conneding systens impractiadd”.

(Emphasis added).

The Growth Management Hearings Board's first error regarding
UL.2.20 is that the rather than looking to the requirements upon the future
- development of the site, that the property have at least two access points and
a third future access be planned for and that the site be developed with roads
meeting Spokane County Road Standards with sidewalks and pathways, the
Board focused on the alleged issues with roadways outside of the property
and future development. CR 001025-001026. This ignores the focus of the
policy that the new dewlopment be arranged with interconnecting streets etc.
Policy UL2.20, supra.

Next the Growth Management Hearings Board completely ignored
clear language in the second sentence of the policy that addresses exactly the
circumstances at this property. The property is topographically isolated from
the developments across Five Mile Road and to the Southwest. The property
1s also buffered from the properties to the west and north both
topographically and by the expansive easements that encumber the property
and prohibit development in the west and north regions of the property. CR
001025-001026; CR 000336 (Traffic Impact Analysis for Redstone Plat, Site

Plan. p. 35), CR 000560 (Findings 61-62).
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11-CPA-05 was approved by the Spokane County Board of County
Commussioners subject to a development agreement binding upon the
property being eqtercd mto by the owner/developer of the property. CR
000750 (Finding 26). The development agreement is to require that the
property be developed with two .acccss points, the primary access being on
Watkika Road and that a third access point be provided for in the event of
future development to the west of the site. CR 000751. The construction of
roads within the property must be in accord with Spokane County Road
standards and must have sidewalks adjacent to the roads and a path way for
residents to access the open space and Waikiki road. CR 000750 (Finding 26).
The connectivity policy of UL.2.20 is clearly met.

Notwithstanding the requirements that two access points, sidewalks
and pathways be incorporated into the development of the property, the fact
that the property is topographically isolated from the surrounding properties
is a specific consideration stated in the policy allowing some deviation from
the “recommended” connectivity found in the policy. Appellants and the
Growth Management Hearings Board choose to completely ignore the
second clause of the policy.

Finally, the policy refers and applies to “development” or proposals
for a project 1o be developed on the site and not to comprehensive plan map

amendments such as 11-CPA-05. The Growth Management Hearing
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Board’s conclusion regarding UL.2.20 is without any basis in the law, the
policy, or the substantial facts in the record.

3. The hensive Plan nt 15 Const All of
the ki hensive Plan Policies.

It is well established law that goals considered by local govemnments
in comprehensive planning may be mutually competitive at times, and thus if
a map amendment advances other comprehensive plan goals and policies, a
finding by the Growth Management Hearings Board that it fails to advance
another, that alone cannot be an invalidating inconsistency. Spakare Countyu
EWGMHB, 173 Wn. App. 310, 333, 293, P.3d 1248 (2013).

As shown above 11-CPA-05 is consistent with the goals and policies
of the Comprehensive Plan challenged by Appellants, and additionally the
amendment is consistent with and furthers other policies of the
Comprehensive Plan. The Board found the amendment to be consistent
with Comprehensive Plan policies H.3.2 to ensure that the design of infill
development preserves the character of the neighborhood (CR 001020 -
001021); UL.7.1 to identify and designate areas for residential uses including
low, medium and high density (CR 001021); UL.2.17 to site multifamily
homes throughout the Urban Growth Area such as to integrate them mto
small scattered parcels throughout existing residential areas and into or next
to urban acuvity centers (CR 1024 — 001025). In addition to those policies

with which the Growth Management Hearings Board found the amendment
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to be consistent, Appellants ignore and do not challenge that 11-CPA-05 is
also consistent with policy UL9a, by creating “a variety of residential
densities within the Urban Growth Area with an emphasis on compact and
mixed-use developments in designated centers and corridors”, and policies
UL.7, UL7.2, UL7.3, UL7.12, UL.8, ULS8.1, and UL9b. See, unchallenged
Finding of the Board of County Commuissioners # 25, CR 000750.

The Growth Management Hearings Board’s conclusion that 11-CPA-
05 causes the Spokane County Comprehensive Plan to be intemally
inconsistent lacks any basis in law or in fact and illustrates the Board’s
misinterpretation and misapplication of the law and failure to grant the
required deference to Spokane County in interpreting and applying the
County’s Comprehensive Plan policies to a specific parcel of property and
the unique local circumstances found in this area.

. 4. The GMA Does Not Require Revision of the Capital Facilities
Plan For an Amendment to the Land Use Map.

As has already been decided by this Court in the case of Spokare
Cooty v EWGMHB., 173 Wn. App. 310, 293 P.3d 1248 (2013), there is no
basis in the GMA to require that capital facility funding and scheduling issues
be evaluated and the results incorporated into the transportation and capital
facilities elements every ume the comprehensive plan map is amended. Id., at
338. This Court goes on to say that the provisions of the GMA contemplate

meaningful action regarding the capital facilities and wansportation elements at
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the project approval stage to ensure conformity with the comprehensiyé phn.
Id,, at339. As is acknowledged in Spokare Camty u EWGMHB,173 Wa. App.
310, Spokane County has adopted concurrency regulations that are not
challenged in this action and thus the Comprehensive Plan Amendmem
challenged in this action is consistent with and is in compliance with those
development regulations. |

The only alleged deficiencies in capital facilities raised by Appellants is
alleged issues with the surrounding road infrastructure, which is addressed in
the next section of this brief, and allege issues with the schools in the area.
Appellants refer to a comment from Mead School District in support of their
chim. They however misquote the comment. The entire comment is two
sentences long and states:

“School District: Applicant has been informed of the

status of public school avaihbility to the above location.

Specific comments include: 7he Mead School Distria beliews that

this request for a dhange tn land use designation, if approved, auld hawe an

umpact on schools. The Distriat wall respond with further rermarks uben the

SEPA checklist is arouated for awrmment” (Emiphass in original).
CR 000343.

The Mead School District provided no other comments even after
circulation of the SEPA checklist. In fact none of the providers of public
services ever provided any comment that the public facilities would not be

available to proposed development on the property as a result of the proposed

amendment. CR 000224.
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There is no dispute that the action objected to by Appellants and
found to be non-comphint with the GMA in this case is the adoption of
Comprehensive Plan map amendment 11-CPA-05 and the concurrent rezone
are not a project permit or development proposal. See, Spokare Coeny 11, 176
Whn. App. 555, 309 P.3d 673 (2013). The alleged error of failure to update the
capital facilities plan as a result of or concurrent with the adoption of 11-
CPA-05 1s without basis in the law or facts.

E. THE CONCURRENCY REGULATIONS ARE

DEVELOPMENT REGULATIONS WHICH ARE

INAPPLICABLE TO COMPREHENSIVE PLAN MAP

AMENDMENTS - THE SPOKANE COUNTY ZONING

CODE SUPPORTS THE CONCURRENT REZONE.

1. The Growth Management Heanngs Board’s Focus on
Development Regulations is Inapposite and is Misplaced.

The Growth Management Hearings Board’s decision is also in error by
reliance on the alleged violation of development regulations because by
definiion the development regulations are designed to ensure meaningful
review of development at the project approval stage and are not intended to
guide the adoption or amendment of the comprehensive plan. See, Spokare

Cowty u EWGMHB, 173 Wn. App. 310, at 338-339; see also. RCW

36.70A.040(4)(d). Creation and amendment of the comprehensive plan is
governed by the goals and policies of the GMA and not adopted development
regulations. Id, RCW 3670A.020.  Appellants’ assertion that the

Comprehensive Plan map amendment and concurrent rezone are somehow
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“development” as that term 15 used in the comprehensive plan flies in the face
 of the argument that they made w0 this Gourt and this Gours decision in
Spakare ety IT, 176 Win. App. 555, 309 P3d 673 (2013).

Spokane County was mandated to begin phnning under the Growth
Management Act in 1993°. The goals and intent of the GMA are embodied in
s plnning goals, which ‘guide the development and adoption of
comprehensive plans and development regulations. RCW 36.70A.020.

Spokane County's unchallenged GMA Comprehensive Phn was
adopted in in 2001* and was deemed compliant with the Growth Management
Act, including all the goals and policies enumerated in RCW 36.70A.020. RCW
36.70A.320(1). Thereafter, Spokane County adopted numerous unchallenged
development regulations (e.g. concurrency ordinance, zoning) which have been
deemed compliant with the Growth Management Act, including all the goals
and policies enumerated in RCW 36.70A.020. Id,

The “local planning” and “looking ahead and planning for the future”
has already occurred through the adoption of the Comprehensive Plan in 2001
and implementing development regulations. Appellants are now barred from
making an untimely collateral challenge to the County’s Comprehensive Plan

amendment process and Concurrency Ordinance, neither of which requires an

3 See, Comprehensive Plan Summary available at:
http://www_spokanecounty.org/bp/data/CompPlanUpdate/MetroCompPlan
Update/CompPlanSumm.pdf

‘Id.
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amendment to the Capital Facilities Plan or analysis of transportation impacts
and/or conditions upon a Comprehensive Plan map amendment as in this case.
RCW 3670A.290(2), Frie Mile Praine Neighborhood Assoaation & Futeewse v
Spokane Courty, EWGMHB Case No. 12-1-0002 (Final Decision and Order,
August 23, 2012). By adopting its Comprehensive Plan and development
regulations Spokane County made the deliberate choice to have transportation
nfrastructure and traffic impacts studied at the tire of devdoprens. ‘This choice is
embodied in the County’s Concurrency Ordinance and the Spokane County
Road Standards. Because Spokane County’s development regulations clearly
address the issues raised by the Appellants and strictly require compliance with
the GMA goals and requirements at the time that development of the property
1s proposed, the land use map amendment challenged in this action is fully
cdmpliant with the GMA and consistent with the Comprehensive Plan.

The Growth Management Hearings Board’s conclusion that 11-CPA-
05 is mconsistent with the policies of the Comprehensive Plan and/or non-
compliant with the GMA based upon the alleged lack of compliance with the
Spokane County concurrency regulations is unfounded and not supported by

law.

2. The Concurrent Rezone Complies with SCC 14.402.040.

In large part Appellants argue and the Growth Management Hearings

Board concluded that the concurrent rezone of the subject property violated
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the Spokane County Zoning Code. CR 001021-001030. As this Court has
almdy decided, the concurrent rezone is an amendment to a development
regulation that is mandated by the GMA that requires that the development
regulations be consistent with the adopted comprehensive plan. Spokare
Carty II, 176 Wn. App. 555, 571-573, 309 P3d 673 (2013); RCW
3670A.040(4)(d).

Spokane County Code section 14.402 in applicable part states:

14.402.000 __ Purpose and Intent.
The purpose and intent of this chapter to provide procedures

whereby the Zoning Code (Title 14), including the official
text and maps, may be amended consistent with the
Comprehensive Plan.

14.402.040 __Criteria for Amendment.

The County may amend the Zoning Code when one of the
following is found to apply.

1. The amendment is consistent with or wplerens the

Comprehensive Plan and is not detrimental to the public
welfare.
2. A change in economic, technological, or land use

conditions has occurred 1o warrant modification of the
Zoning Code.

RCW 36.70A.040(4)(d) requires that Spokane County adopt a
comprehensive plan and deelopment regulations that are consisten with and
implement the comprebenstwe plan.  Consistent with RCW 36.70A.040(4)(d), SCC
14.402.040(1), and Spokane County II, (176 Wi. App. 555, 571-573), Spokane
County adopted the rezone of the property concurrently with the

Comprehensive Plan amendment that required the rezone. To do so is
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neither a violtion of the GMA or of the Spokane County Zoning Code.
'The Growth Board’s conclusion otherwise is error and should be reversed.

In addition to the compliance with SCC 14.402.040(1), the rezone is
also appropriate under SOC 14.402.040(2). As indicated in the record at CR
000661-000691 the economic circumstances impacting the area in 2010- 011
were such that the development of the property as then ioncd was fiscally
impractical, development as medium density residential property is not only
fiscally feasible but also allows interconnectivity and consistency with several
policies of the Spokane County Comprehensive Plan (FL3.2, UL2.16,
UL.2.20, UL.2.17, UL7.1, UL7.3, UL.7.12, UL.8, UL.8.1, UL.9a and UL.9b.
CR 000750). The Growth Management Hearings Board’s conclusion that
the rezone was inconsistent with the Spokane County Zoning Code is
without basis and should be reversed.

3. The Record Demonstrates that the Future Developer of the
Property Will be Required to Mitigate Traffic Impacts and Make Required
Improvements to Public Sueets Impacted by Proposed Development

In this case, provisions for adequate infrastructure are guaranteed by:
(1) the County’s Concurrency Ordinance; (2) the conditions of approval
submitted by the County Engineer; and (3) the Spokane County Road
Standards; therefore, there is no requirement that the Spokane County

Capital Facilities Plan address 11-CPA-05.
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The Findings of Fact adopted by the Spokane County

Commissioners  specifically address concurrency and mitigation
commensurate with development. The Findings of Fact specifically state:

18. Potential traffic impacts are properly addressed at project
level to be conducted pursuant to Spokane County Code as
specified in Spokane County Division of Engineering and
Road correspondence dated August 2, 2011 which adise the
applicant that “at such time a site plan is submitted for review
the applicant shall submit detailed traffic information for
review by the County Engineer to determine what traffic
impacts, if any, that the development would have on
surrounding infrastructure. ‘The applicant is advised that

mitigation may be required for off-site improvements.

19. Subsequent to the public hearing on November 22, 2011
regarding 11-CPA-05, the applicant, at the Board’s request,
provided a wlp generation/distribution letter dated
November 23, 2011 that provided documentation that
provision of a second access point from the site to Waikila
Road would reduce the number of vehicle trips using Five
Mile Road and more specifically in the p.m. peak hours and
less tnps than the previously approved preliminary plat
approved for the subject property (PN-1974-06: Redstone).

21. Traffic impacts from the proposal will be mitigated for
compliance with Spokane County Code and concurrency
standards at the project level as specified by the Division of
Engineering and Roads in their comments regarding the
proposed amendment dated August 2, 1011.

22. Traffic impacts from the proposed amendment may be
further mitigated by provision of a second access point to
Waikiki road, to be reviewed at the project level, which will
reduce the number of vehicle trips on Five Mile Road as
evidenced by the trip distribution letter submitted by the
applicant on November 23, 2011.

CR 000749-000750.
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The Spokane County Engineer specifically commented on the
Amendment and indicated that traffic improvements may be required as
follows:

This proposed comprehensive plan amendment is not being

requested for a specific development proposal or site plan at

this time. At such time a site plan is submitted for review, the

applicant shall submit detailed traffic information for review

by the County Engineer to determine what traffic impacts, i

any, that the development would have on surrounding

infrastructure. The applicant is advised that mitigation maybe

required for off-site improvements.
CR 00658.

The Growth Board has held conditions of approval are the
appropriate remedy to ensure that development “cannot go forward unless
and until the developer provides adequate streets, roads and other capital
infrastructure necessary to support the development”. Panesko u Bemon
County, EWGMHB Case No. 07-1-0002 (Final Decision and Order, July 27,
2007), at 14. In this case, not only do the conditions of approval submitted
by the Spokane County Engineer require the developer to provide necessary
infrastructure, but so does the Concurrency Ordinance adopted by Spokane
County under chapter 13.650 as well as the Spokane County Road Standards.

As a mauer of law, the developer is required to make street frontage
improvements to Waikiki Road and/or Five Mile Road as necessitated by the
proposed development. The adopted Spokane County Road Standards

provide in perunent part:
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FRONTAGE IMPROVEMENT OBLIGATION

All commercial, industrial, institutional, and multi-family
residential property development together with all plats,
short plats, and binding site plans shall bave the general
obligation to bring any substandard and abutting
County right(s)-of-way and County road(s) up to the
current requirements of the arterial road plan and
functioning classification of the road, respectively.
Required roadway improvements must be completed prior to
finalization of any non-residential binding site pln, short
plat, or plat unless otherwise allowed by the County Engineer
or their authorized agent. Additional road improvements
or mitigation measures may also be required pursuant to
the findings of the accepted traffic study or analysis
required for that proposal.

These obligations may be applied at the time of any land-
actions involving subdivisions of land in conjunction with
plats and short plats of residential properties and binding site
plans of commercial/industrial properties, and to zone
changes granting more traffic intensive uses.

In the cases where land-actions are not involved or when
involved where deferment is deemed by the County
Engineer, or their agent, in the public best interest,
these obligations will be applied at the time of the
“commercial” building permits. This refers to new
property development, redevelopment, major expansion &

emization projects, building changes of use, and to any
building permit where legal, non-conforming conditions are
already present.

Spokane County Road Standards, p. 1-11 - 12. (See, Appendix “A”)

The Spokane County Road Standards demonstrate as a matter of law

that the developer will be required to improve Waikiki Road and/or Five
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Mile Road up to the current requirements of the arterial road pln and
functioning classification of the road, respectively.

The development regulations adopted by Spokane County, coupled
with the Record before the Hearing Board, demonstrate that traffic was
considered and the County found that traffic impacts will be reviewed during
the sie-specific land use approval process and traffic concurrency must be
met. CR 000749;000750. It is very clear that no development can occur until
all traffic impacts are mitigated and the Record clearly demonstrates that
Spokane County considered traffic concurrency and adequacy of
infrastructure in making its decision to approve the Amendment. CR
000749-000750. When the property is developed, a specific project will be
submitted for review and approval and project specific impacts will be
identified and mitigated at that time. CR 000749-000750. The Hearngs

Board’s decision is not supported by the evidence in the record before it.

II1. CONCLUSION
The decision of the Hearing Board must be reversed because its
decision is an erroneous interpretation of law and is unsupported by
substantial evidence.
The Heanng Board stepped into the shoes of Spokane County and

substituted its judgment for that of the legislative body of Spokane County.
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This is not the standard of review or the role of the Hearing Board under the
GMA. In the absence of any specific requirement or prohibition of the
GMA that has been actually viokted, the Hearing Board must defer to the
discretion of Spokane County in adopting the Amendment. The lind use
map amendment is consistent with the GMA compliant Spokane County
Comprehensive Plan.

This Court has already decided that the Hearing Board erroneously
mterpreted the law when it found that the Capitﬂ Facihies Plan and
"Transportation Plan must be reviewed and updated for each amendment to a
comprehensive plan; therefore, the Growth Management Hearings Board’s
decision in this matter must be reversed. Even assuming, aiguendb, that the
Board’s interpretation of the law is correct, the Record contains substantial
evidence that Spokane County has development regulations in effect which
prohibit development unless adequate facilities are available at the time of
development.

Finally, the Hearing Board erroneously found that the Amendment
caused the Spokane County Comprehensive Plan to be invalid. The
Comprehensive Plan and the Amendment are compliant with the
requirements of the GMA. The Amendment being an amendment to the

land use map and not to the GMA compliant language of the
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Comprehensive Plan, the amendment cannot and does not cause the
Comprehensive Phn to thwart any of the goals or requirements of the GMA.

There being no violation of the GMA or inconsistency with the
Spokane County Comprehensive Plan, the Court should affirm the Superior
Cowrt’s decision to reverse the Hearing Board’s Final Decision and Order
and remand to the Hearing Board with instruction that an order be entered
finding the Spokane County Comprehensive Pian and the Amendment to be
in compliance with the GMA.

Respectfully submitted this ﬁ day of April, 2014.

STEVEN J. TUCKER
Spokane Prosecutor

DAVID W. HUBERT, WSBA # 16488
Deputy Prosecuting Attorney

Auormneys for Spokane County
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1. The County Engineer determines that the proposed development will generate
enough peak hour trips to lower or aggravate the minimum acceptable LOS.

2. The County Engineer determines that driveways from the land development

' proposal have the potential to generate traffic safety problems on the adjacent
public roadway or when driveways have the potential to create queue issues on
public roads.

3. The County Engineer determines that an existing route with a history of traffic
accidents will be further impacted by an increase in traffic from the proposal.

4. When project action would impact public roadway traffic circulation or access.

A specific scoping by the County Engineer may range from an in-depth analysis of site
generated levels-of-service to a cursory review of safety issues. The County Engineer
shall determine the specific project scope. The Sponsor shall submit a traffic report signed
by a Professional Engineer, licensed in the State of Washington. The traffic impact study
shall be performed in accordance with Technical Reference A of these Standards.

1.31 FRONTAGE IMPROVEMENT OBLIGATION

All commercial, industrial, institutional, and multi-family residential property development
together with all plats, short plats, and binding site plans shall have the general obligation
to bring any substandard and abutting County right(s)-of-way and County road(s) up to the
current requirements of the arterial road plan and functioning classification of the road,
respectively. Required roadway improvements must be completed prior to finalization of
any non-residential binding site plan, short plat, or plat unless otherwise allowed by the
County Engineer or their authorized agent. Additional road improvements or mitigation
measures may also be required pursuant to the findings of the accepted traffic study or
analysis required for that proposal.

These obligations may be applied at the time of any land-actions involving subdivisions of
land in conjunction with plats and short plats of residential properties and binding site
plans of commerciallindustrial properties, and to zone changes granting more traffic
intensive uses. In the cases where land-actions are not involved or when involved where
deferment is deemed by the County Engineer, or their agent, in the public best interest,
these obligations will be applied at the time of the “commercial’ building permits. This
refers to new property development, redevelopment, major expansion & modernization

projects, building changes of use, and to any building permit where legal, non-conforming
conditions are already present.

General right-of-way/easement obligations will be met in the following way, unless an
alternative that best provides for the long-term public benefit has been accepted by the
County Engineer or their authorized agent:

Dedication of additional County right(s)-of-way/public easements along the entire property
frontage to the standard half-width including corner radii and end transitions for the road

Spokane County Standards Page 1-11
January 2010
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classification and type together with the necessary abutting Border Easement for any
accessory uses such as grading, drainage, sidewalks, and other accessory road needs.

General half-road improvement obligations will be met in the following way, unless an
altemative that best provides for the long-term public benefit has been allowed and
accepted by the County Engineer or their authorized agent:

Construction of standard or special section half-road improvements along the property
frontage shall be required. The extent of the frontage improvements may be reduced at
the discretion of the County Engineer or their agent should a certain or reasonable
opportunity exist for the remainder of the improvements to be required at a later time. Half
road improvements may not be limited to simple widening, but may include providing two
valid travel lanes with any attenuate reconstruction and adequate construction materials.

1.32 CONNECTIVITY

The intent of urban connectivity design standards is to provide for a system of streets that
offer multiple routes and connections allowing ease of movement for cars, bikes and
pedestrians including frequent intersections and few closed end streets (cul-de-sacs). The
design of projects within Spokane County’s Urban Growth Areas shall adhere to the
following urban connectivity design standards, unless otherwise approved by the Director
of Planning and the Spokane County Engineer pursuant to 12.300.123(2) below:

1. Block length for local streets shall not exceed 660 feet, unless an exception is
granted based on one or more of the following:

a. Physical Conditions preclude a block length 660 feet or less. Such
conditions may include, but are not limited to, topography natural resource
areas, critical areas or shorelines.

b. Buildings, train tracks or other existing development on adjacent lands
physically preclude a block length 660 feet or less.
C. An existing street or streets terminating at the boundary of the

development site have a block length exceeding 660 feet, or are situated
such that the extension of the streef(s) into the development site would
create a block length exceeding 660 feet.

2. The proposed development shall include street connections to any streets that abut,
are adjacent, or terminate at the development site.

3. The proposed development shall include streets that extend to undeveloped or
partially developed land that is adjacent to the development site. The streets will be
in locations that will enable adjoining properties to connect to the proposed
development’s street system.

4. Permanent dead end streets or cul-de-sacs shall only be allowed when street
connectivity can not be achieved due to barriers such as topography, natural
features or existing development, e.g. train tracks. Cul-de-sacs that are allowed

Spokane County Standards Page 1-12
January 2010
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L. INTRODUCTION

Washington State’s Growth Management Act (GMA) reqqires
counties and cities to adopt and maintain comprehensive plans and
development regulations to provide the public facilities aﬁd services
needed to support new development.' As this brief of appellants will .
show, the Growth Management Hearings Board (Hearings Board or
Board) correctly determined that Spokane County Amendment No. 11-
CPA-05 failed to comply with the Spokane County Comprehensive Plan
policies that require adequate public facilities and services and include
other standards for new development.

Petitioner Five Mile Prairie Neighborhood Association is a non-
partisan organization that actively promotes quality of life issues for all
Prairie residents. Open to all residents of the Prairie, our organization’s
representatives continually work with the City of Spokane and Spokane
County on all issues related to growth, safety, and the character of our
neighborhood. The organization has members that are landowners and

residents of Spokane County.’

' See for example RCW 36.70A.020(12) “Public facilities and services. Ensure that those
public facilities and services necessary to support development shall be adequate to serve
the development at the time the development is available for occupancy and use without
decreasing current service levels below locally established minimum standards.”

? Certified Administrative Record Page Number (CR) 000003, Five Mile Prairie
Neighborhood Association & Futurewise v. Spokane County, Growth Management
Hearings Board Eastern Washington Region (GMHB) Case No. 12-1-0002, Petition for
Review p. 3 (Feb. 7, 2012). The Certified Record Page Number refers to the six digit



Petitioner Futurewise is a Washington non-profit corporation and a
statewide organization devoted to ensuring compliance with the Growth
Management Act. The organization has members that are landowners and
residents of Spokane County.

This brief will first outline the key facts, assign errors to the
superior court order, identify the standard of review, and show that the
Hearings Board had jurisdiction over both the comprehensive plan
amendment and rezone at issue in this case. The brief will then show that
the Hearings Board correctly interpreted and applied the Growth
Management Act (GMA) and Spokane County’s Comprehensive Plan.
This brief will also document that the Hearings Board’s orders are
supported by substantial evidence. Therefore, the Five Mile Prairie
Neighborhood Association and Futurewise (Five Mile Prairie) Appellants
respectfully request that this Court uphold the Hearings Board’s order.

I1. PROCEDURAL POSTURE
The Five Mile Prairie Appellants were petitioners before the

Hearings Board and prevailed on the merits related to this appeal.*

consecutive page numbers the Hearings Board affixed to the bottom of the documents in
the Certified Record, other than the transcript.

* CR 000004, Id. at p. 4.

* CR 001029 - 30, Five Mile Prairie Neighborhood Association & Futurewise v. Spokane
County, GMHB Case No. 12-1-0002, Final Decision and Order (Aug. 23, 2012), at 20 —
21 of 26. Hereinafter FDO.



Spokane County was the respondent before the Hearings Board. Harley C.
Douglass, Inc. was an intervenor before the Hearings Board.

Spokane County and Harley C. Douglass, Inc. appealed the
Hearings Board’s Final Decision and Order to Spokane County Superior
Court where they prevailed.’ The Five Mile Prairie Appellants filed this
appeal to the Court of Appeals.

III. ASSIGNMENTS OF ERROR, ISSUES, AND SHORT ANSWERS

Assignment of Error 1: The Hearings Board correctly concluded
that it had subject matter jurisdiction over the comprehensive plan
amendment and rezone at issue in this appeal and the superior court’s
conclusion to the contrary was an erroneousvinterpretation of the law.

Issue 1: Did the Hearings Board correctly interprét the law in
concluding it had jurisdiction over the comprehensive plan amendment
and rezone in Spokane County Amendment No. 11-CPA-05 and was its
decision supported by substantial evidence? Yes.

Assignment of Error 2: The Hearings Board properly dismissed

Harley C. Douglass, Inc. from the case before the Hearings Board. The

* Clerks Papers (CP) 493 - 96, Spokane County and Harley C. Douglass, Inc. v. Eastern
Washington Growth Management Hearings Board, Five Mile Prairie Neighborhood
Association, and Futurewise, Spokane County Superior Court Case No. 12-2-03759-5
consolidated with No. 12-2-03760-9, Order on Appeal from the Growth Management
Hearings Board, Eastern Washington Region pp. 1 — 4 (Aug. 14, 2013).



supeﬁor court’s conclusion to the contrary was an erroneous interpretation
of the law and is not supported by substantial evidence.

Issue 2: Did the Hearings Board correctly interpret and apply the
law ih dismissed Harley C. Douglass, Inc. from the case before the
Hearings Board and was the Hearings Board’s decision supported by
substantial evidence? Yes.

Assignment of Error 3: The Hearings Board correctly concluded
that the Medium Density Residential comprehensive plan amendment and
rezone in Spokane County Amendment No. 11-CPA-05 violated the GMA
and was inconsistent with the Spokane County Comprehensive Plan and
development regulations. The superior court’s conclusions to the contrary
were erroneous interpretations of the law and not supported by substantial
evidence.

Issue 3: Did the Hearings Board correctly interpret the law in
concluding that Spokane County Amendment No. 11-CPA-05 violated the
GMA and was inconsistent with the Spokane County Comprehensive Plan
and development regulations and were the Hearings Board’s conclusions
supported by substantial evidence? Yes.

Assignment of Error 4: The Hearings Board correctly made a

determination of invalidity for Spokane County Amendment No. 11-CPA-



05 and the superior court conclusion to the contrary was an erroneous
interpretation' of the law and not supported by substantial evidence.

Issue 4: Did the Hearings Board correctly interpret the law in
making a determination of invalidity for Spokane County Amendment No.
11-CPA-05 and was the Hearings Board’s conclusion supported by
substantial evidence? Yes.

IV.FACTS

As part of Spokane County’s 2011 annual update, or amendments,
to the Spokane County Comprehe_nsive Plan and zoning regulations, the
county adopted Amendment No. 11-CPA-05.° Amendment No. 11-CPA-
05 re-designated 22.3 acres from “Low Density Residential” to “Medium
Density Residential” and rezoned the 22.3 acres from “Low Density
Residential” to “Medium Density Residential.”” This land is vacant except
for some utility structures.® A preliminary plat for the Redstone
subdivision was approved for this site 2007. “The preliminary plat

includes 38 lots, 26 for single family dwellings and 12 for dupleXes for a

¢ CR 000010 — 14, Spokane County Resolution 11-1191 In The Matter of the 2011
Annual Comprehensive Plan Map and Text Amendments, Zoning Amendments and
Urban Growth Area Amendment, Files 11-CPA-01, 11-CPA-02, 11-CPA-03, 11-CPA-
04, 11-CPA-05, 11-CPA-06, 11-CPA-07 and 10-CPA-05 Findings of Fact and Decision
pp- 4 — 8 (December 23, 2011). Hereinafter Spokane County Resolution 11-1191.

" CR 000046, Spokane County Resolution 11-1191 “Proposed Comprehensive Plan
Amendment and Zoning Map Change: 11-CPA-05.”

® CR 000218, Spokane County Staff Report Comprehensive Plan Annual Amendment
Review File No.: 11-CPA-05 p. 1 of 9.



total of 50 dwelling units.” The preliminary plat of the approved
subdivision is attached to the Spokane County Staff Report Comprehensive
Plan Annual Amendment Review File No.: 11-CPA-05."° According to the
Spokane County Staff Report Comprehensive Plan Annual Amendment
Review File No.: 11-CPA-05:

The Comprehensive Plan and zoning designations in this

area [around the comprehensive plan amendment and

rezone] are as follows:

To the north is Low Density Residential

To the south is Low Density Residential

To the east is Low Density Residential

To the west is Low Density Residential[.]}"
The 22.3 acres the County designated Medium Density Residential and
zoned Medium Density Residential is entirely surrounded by land with a
comprehensive plan designation of Low Density Residential and Low
Density Residential zoning."

The Spokane County Hearings Examiner summarized the
established residential neighborhood character as part of the findings of

fact in the decision to approve the preliminary plat for the Redstone

subdivision on the 22.3 acres re-designated by 11-CPA-05:

® CR 000220, Id at p. 3 of 9.

'“CR 233, Jd at Preliminary Plat Redstone Exhibit D.

"' CR 000220 — 21, Id at pp. 3 — 4 of 9.

2 CR 000220 - 21, Id_ at pp. 3 - 4 of 9; CR 000046, Spokane County Resolution 11-

1191 “Proposed Comprehensive Plan Amendment and Zoning Map Change: 11-CPA-05”
map.



44, The land located near the site to the north and west is
vacant and undeveloped; except for an electrical power
substation, overhead transmission lines and a high-pressure
underground gas pipeline; and except for some single-
family homes on acreage parcels located west of the site
along the north side of North Five Mile Road.

45. The land lying further to the north, and the land located
northeast of the site, generally consists of single-family
homes on more urban-sized lots; along with some duplexes
located along the east side of Waikiki Road.

46. The land located near the site to the east consists of

single-family homes on acreage parcels, and vacant land

containing utility easements. Some single-family homes on

urban-sized lots are located further to the east, along the

west side of Waikiki Road. The land lying south of the site

across North Five Mile Road generally consists of single-

family homes on mostly urban-sized lots."

There are no multi-family dwellings near this site."* Amendment
No. 11-CPA-05 will authorize a 200 unit multi-family development at
densities of 8 to 10 dwelling units per acre with parking lots around the

buildings.” While there are no multi-family dwellings near the site, there

are “Medium” and “High Density Residential” comprehensive plan

" CR 000192, Michael C. Dempsey, Spokane County Hearing Examiner, RE:
Application for the Preliminary Plat of Redstone, in the Low Density Residential (LDR)
Zone; Applicant: Whipple Consulting Engineers File No. PN-1974-06 Findings of Fact,
Conclusions of Law and Decision p. 7 (March 30, 2007).

'* CR 000222, Spokane County Staff Report Comprehensive Plan Annual Amendment
Review File No.: 11-CPA-05p. 5 of 9.

'* CR 000239, Ex G Whipple Consulting Engineers, Inc. letter to the Spokane County
Planning Commission p. 1 (Sept. 14, 2011).



designations a little over a mile southeast of the site.'® So there is a variety
of densities in this part of the urban growth area.

The Regional Land Quantity Analysis for Spokane County
Summary Report concluded:

The County’s population projection expects the addition of

113,541 people in the County's UGA between the years

2010 and 2031. The current UGA has the capacity to

include 117,800 additional people. This result shows that

the increase in population can be accommodated within the

current UGA and that there is an additional excess of

capacity equaling 4,259 people."

So the amendment is not required to accommodate the County’s projected
population growth.

There are no market studies in the record showing that the
proposed Redstone subdivision is not feasible under current market
conditions. Nor is there a market study in the record showing that a multi-
family development at this site is feasible under current market conditions.

V. STANDARD OF REVIEW

In the Kittitas County v. Eastern Washington Growth Management

Hearings Board decision, the Supreme Court of Washington State

' Scaled from CR 000245, Spokane County Comprehensive Plan Chapter 2 Urban Land
Use Spokane County Comprehensive Plan Map (2008 Printing).

'” CR 000133, Planning Technical Advisory Committee, Regional Land Quantity
Analysis for Spokane County Summary Report p. 1 (October, 2010 Amended May, 2011);
CR 000097, Futurewise’s Comment Letter to the Spokane County Planning Commission
p. 3 (Sept. 14, 2011).



succinctly stated the standard of review for appeals of Hearings Board
decisions:

9 14 Courts apply the standards of the
Administrative Procedure Act [APA], chapter 34.05 RCW,
and look directly to the record before the board. Lewis
County, 157 Wn.2d at 497, 139 P.3d 1096; Quadrant
Corp., 154 Wn.2d at 233, 110 P.3d 1132. Specifically,
courts review errors of law alleged under RCW
34.05.570(3)(b), (c), and (d) de novo. Thurston County, 164
Wn.2d at 341, 190 P.3d 38. Courts review challenges under
RCW 34.05.570(3)(e) that an order is not supported by
substantial evidence by determining whether there is “ ‘a
sufficient quantity of evidence to persuade a fair-minded
person of the truth or correctness of the order.” ™ Id.
(internal quotation marks omitted) (quoting City of
Redmond v. Cent. Puget Sound Growth Mgmt. Hearings
Bd., 136 Wn.2d 38, 46, 959 P.2d 1091 (1998)). Finally,
courts review challenges that an order is arbitrary and
capricious under RCW 34.05.570(3)(i) by determining
whether the order represents “ ‘willful and unreasoning
action, taken without regard to or consideration of the facts
and circumstances surrounding the action.” ” City of
Redmond, 136 Wn.2d at 46-47, 959 P.2d 1091 (internal
quotation marks omitted) (quoting Kendall v. Douglas,
Grant, Lincoln & Okanogan Counties Pub. Hosp. Dist. No.
6, 118 Wn.2d 1, 14, 820 P.2d 497 (1991))."®

“Under the judicial review provision of the APA, the ‘burden of
demonstrating the invalidity of [the Hearings Board’s decision] is on the
party asserting the invalidity.””'” In this case that is Spokane County and

Harley C. Douglass, Inc. The Five Mile Prairie Appellants may argue and

'8 Kittitas County v. Eastern Washington Growth Management Hearings Bd., 172 Wn.2d
144, 155,256 P.3d 1193, 1198 (2011).

' Thurston County v. Cooper Point Ass'n., 148 Wn.2d 1,7 —8, 57 P.3d 1156, 1159 —60
(2002) citing RCW 34.05.570(1)(a).



the appellate court may sustain the Hearings Board’s order on any ground
supported by the record even if the Hearings Board did not consider it.°

“Substantial weight is accorded to a board’s interpretation of the
GMA, but the court is not bound by the board’s interpretations.”' In
interpreting the GMA, the courts do not give deference to local
government interpretations of the law.”> On mixed questions of law and
fact, the court determines the law independently, and then applies it to the
facts as found by the Hearings Board.? The reviewing court does not
weigh the evidence or substitute its view of the facts for that of the
Hearings Board.**

In considering this appeal, it is important to note that appeals by
citizens and citizen groups are the mechanism that the Governor and
Legislature adopted to enforce the GMA. > Unlikg some laws, such as
Washington’s Shoreline Management Act, there is‘ no state agency that
reviews and approves or disapproves the non-transportation related

provisions of GMA comprehensive plans and development regulations.

» Whidbey Envtl. Action Network (“WEAN”) v. Island County, 122 Wn. App. 156, 168,
93 P.3d 885, 891 (2004).

2 Thurston County v. Western Washington Growth Management Hearings Bd., 164
Wn.2d 329, 341, 190 P.3d 38, 44 (2008).

% Kittitas County, 172 Wn.2d at 156, 256 P.3d at 1199.

% Thurston County v. Cooper Point Ass'n, 148 Wn.2d 1, 8, 57 P.3d 1156, 1160 (2002).

* Callecod v. Wash. State Patrol, 84 Wn. App. 663, 676,929 P.2d 510, 516 n.9 (1997)
review denied Callecod v. Wash. State Patrol, 132 Wn.2d 1004, 939 P.2d 215 (1997).

5 King County v. Cent. Puget Sound Growth Mgmt. Hearings Bd., 138 Wn.2d 161, 175 -
77,979 P.2d 374, 380 - 82 (1999).
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The responsibility to appeal noncompliant comprehensive plans and
development regulations to the Hearings Board is that of citizens and
groups such as the Five Mile Prairie Appellants.
VI. ARGUMENT
A. The Hearings Board had subject matter jurisdiction over both
the comprehensive plan amendment and rezone approved by

Amendment No. 11-CPA-05 and those amendments violated

the GMA and were inconsistent with the Spokane County

Comprehensive. (Assignment of Error 1 and Issue 1)

1. The Hearings Board had subject matter jurisdiction

over the comprehensive plan amendment in
Amendment No. 11-CPA-05.

Following Spokane County v. Eastern Washington Growth
Management Hearings Board (McGlades) and the other applicable
appellate decisions, the Hearings Board correctly concluded it had
Jurisdiction to determine whether Spokane County’s comprehensive plan
amendment in Amendment No. 11-CPA-05 complied with the GMA.”® As
the Washington State Supreme Court has concluded, “[i}f a county
amends a comprehensive plan, the amendment must comply with the
GMA and may be challenged within 60 days of publication of the

amendment adoption notice.””” Amendment No. 11-CPA-05, the

comprehensive plan amendment in this case, amended the Spokane County

* CR 001012 - 17, FDO at 3 — 8 of 26.
7 Thurston C ounty v. Western Washington Growth Management Hearings Bd., 164
Wn.2d 329, 347, 190 P.3d 38, 46 (2008).
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Comprehensive Plan’s Land Use Map® and the Five Mile Prairie
Appellants appealed within 60 days of the filing of the notice of adoption.
Therefore, the Hearings Board had subject matter jurisdiction over the
comprehensive plan amendment in No. 11-CPA-05.

2. The Hearings Board had subject matter jurisdiction
over the rezone in Amendment No. 11-CPA-05 because
the Medium Density Residential rezone in this case is
not a site-specific rezone authorized by a comprehensive
plan.

Also following the applicable statutes and appellate decisions, the
Hearings Board correctly concluded it had jurisdiction to determine
whether Spokane County’s rezone in Amendment No. 11-CPA-05
complied with the GMA and the Spokane County Comprehensive Plan
and development regulations.?’ The Hearings Board correctly determined
that the Medium Density Residential rezone was not “a site-specific
rezone authorized by a comprehensive plan” and therefore the Hearings
Board had jurisdiction to review the rezones.*

Since the Hearings Board and superior court made their decisions

in this case, the Court of Appeals has issued two decisions that show that

the Hearings Board was correct in concluding it had jurisdiction over the

% CR 000046, Spokane County Resolution 11-1191 Proposed Comprehensive Plan
Amendment and Zoning Map Change: 11-CPA-05.

» CR 001012 - 17, FDO at 3 - 8 of 26.

** CR 001017, FDO at 8 of 26.
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rezone.” In Spokane County v. Eastern Washington Growth Management
Hearings Board this Court wrote:

9 18 Here, whether the hearings board had subject
matter jurisdiction to review amendment 07-CPA-05’s
rezone depends on whether it is an amendment to a
development regulation under the GMA or a project permit
approval under LUPA. Woods, 162 Wn.2d at 610, 174 P.3d
25; see RCW 36.70A.030(7); RCW 36.70B.020(4). The
rezone was certainly site specific. See Woods, 162 Wn.2d at
611 n. 7, 174 P.3d 25 (stating a site-specific rezone is a
change in the zone designation of a  ‘specific tract’ ” at the
request of “ ‘specific parties’ ” (quoting Cathcart—Maltby—
Clearview Cmty. Council v. Snohomish County, 96 Wn.2d
201,212, 634 P.2d 853 (1981))). But the parties dispute
whether the rezone was or needed to be “authorized by a
comprehensive plan.” RCW 36.70B.020(4).™2

2. We address the same dispute in a similar case with
consistent reasoning. See Kittitas County v. Kittitas County
Conservation Coal., 176 Wn. App. 38, 308 P.3d 745
(2013).

9 19 Under RCW 36.70B.020(4), a site-specific
rezone is a project permit approval solely if “authorized by
a comprehensive plan”; otherwise, it is “the adoption or
amendment of a ... development regulation[ ].” We must
interpret this language so as to give it meaning,
significance, and effect. See In re Parentage of J MK, 155
Wn.2d 374, 393, 119 P.3d 840 (2005) (stating a court must
not “simply ignore” express terms when interpreting a
statute) ... As we noted in Spokane County I, to be
“authorized by a comprehensive plan” within the meaning
of RCW 36.70B.020(4), the rezone had to be “allowed by
an existing comprehensive plan.” 160 Wn. App. at 281-83,

*! Spokane County v. Eastern Washington Growth Management Hearings Bd., 176 Wn.
App. 555, 570 — 72, 309 P.3d 673, 680 — 81 (2013) review denied Spokane County v.
Eastern Washington Growth Management Hearings Bd, _ Wn2d ___, 318 P.3d 279
(2014); Kittitas County v. Kittitas County Conservation Coalition, 176 Wn. App. 38, 52,
308 P.3d 745, 751 (2013).
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250 P.3d 1050 (emphasis added); see also Woods, 162
Wn.2d at 612 n. 7, 613, 174 P.3d 25; Wenatchee Sportsmen
Ass'nv. Chelan County, 141 Wn.2d 169, 179-80, 4 P.3d
123 (2000).

... Notably, the County concedes the rezone required a
comprehensive plan amendment to take effect. This
inexorably intertwined the rezone and the comprehensive
plan amendment, making them interdependent and putting
them in the same basket for hearings board review. In other
words, the rezone was premised on and carried out the
comprehensive plan amendment. Therefore, the rezone is
not a project permit approval under LUPA because the
then-existing comprehensive plan did not authorize it.
Instead the rezone is an amendment to a development
regulation under the GMA because it implements the
comprehensive plan amendment. Thus, the hearings board's
decision is within its statutory authority. See RCW
34.05.570(3)(b).”*

The facts for Amendment No. 11-CPA-05 are similar to the facts
in Spokane County. The comprehensive plan designation for this site had
to be amended from “Low Density Residential” to “Medium Density
Residential” to allow the Medium Density Residential rezone.> As the
Hearings Board noted Spokane County’s Deputy Prosecuting Attorney
said at the hearing on the merits, the rezone could not have taken place

had the Comprehensive Plan not been amended.** Spokane County’s

32 Spokane County v. Eastern Washington Growth Management Hearings Bd., 176 Wa.
App. 555, 570 - 72, 309 P.3d 673, 680 — 81 (2013).)

%3 CR 000046, Spokane County Resolution 11-1191 “Proposed Comprehensive Plan Map
Amendment and Zoning Map Change: 11-CPA-05.”

** CR 001016, FDO at 7 of 26; Five Mile Prairie v. Spokane County, Growth
Management Hearings Board Eastern Washington Region (GMHB) Case No. 12-1-0002
Transcript (July 19, 2012) p. 38, hereinafier Hearings Board Hearing on the Merits
Transcript.
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Deputy Prosecuting Attorney said that was Spokane County’s
interpretation.®

The Spokane County decision is also consistent with tBe Spokane
County Zoning Code (SCZC). SCZC 14.402.100(1) provides that SCZC
14.402.100 applies to zoning map amendments adopted to implement
comprehensive plan amendments.** SCZC 14.402.100(7)(a) states that
“[t]he action of the Board on a zoning map amendment under this section
shall be final and conclusive unless appealed to the Growth Management
Hearing Board, pursuant to chapter 36.70A RCW. A person with standing
pursuant to RCW 36.70A.280 may file a petition within 60 calendar days
after publication of the notice of adoption (4d of this section).”” So
Spokane County’s development regulations provide that the Hearings
Board has jurisdiction over the rezone in Amendment No. 11-CPA-05. So
the like the rezone in Spokane County, the Medium Density Residential
rezone at issue in this appeal is an amendment to the development
regulations and the Hearings Board had jurisdiction over the rezone in

Amendment No. 11-CPA-05.

* CR 001016, FDO at 7 of 26; Hearings Board Hearing on the Board Merits Transcript
pp. 39 —40.

°° CR 000202, SCZC 14.402.100 1 on page 402-3.

*" CR 000203, SCZC 14.402.100 7.a on page 402-4.
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B. The Hearings Board properly dismissed Harley C. Douglass,
Inc. from the case. (Assignment of Error 2 and Issue 2).

WAC 242-03-710 provides in relevant part:

(1) When a party to a proceeding has, after proper
notice, failed to attend a hearing or any other matter before
the board or presiding officer, or failed to file a prehearing
brief, a motion for default or dismissal may be brought by
any party to the case or raised by the board upon its own
motion or by a presiding officer. Any order granting the
motion shall include a statement of the grounds for the
order and shall be served upon all parties to the case.

(3) Within seven days after service of an order of
dismissal, default or noncompliance under subsection (1) or

(2) of this section, the party against whom the order was

entered may file a written objection requesting that the

order be vacated and stating the specific grounds relied

upon. The board may, for good cause, set aside the order.

Harley C. Douglass, Inc. chose not to file a brief in the case before
the Hearings Board, failed to attend the Hearings Board’s oral argument,
and failed to contact the Hearings Board or any party to indicate that the
corporation was not planning to file a brief or attend the hearing on the
merits.”® Harley C. Douglass, Inc.’s attorney was sent the Prehearing Order

and the agenda for the Hearings Board’s hearing on the merits, so its

attorney had notice of the hearing.’® At the hearing on the merits, the

** CR 001018, FDO p. 9 of 26; Hearings Board Hearing on the Merits Transcript pp. 4 —
5, pp- 75— 76.

* CR 000077 - 83, Five Mile Prairie Neighborhood Association & Futurewise v.
Spokane County, GMHB Case No. 12-1-0002, Prehearing Order and Order Granting
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Hearings Board moved to dismiss the corporation as the Hearings Board’s
rules allow. The Hearings Board included this order in its Final Decision
and Order, included a statement of the grounds for dismissing Harley C.
Douglass, Inc., that the company had failed to file a brief and failed to
attend the Hearing on the Merits, and served the order on all parties. So
all of the requirements of WAC 242-03-710(1) were met.
Harley C. Douglass, Inc. could have filed an objection within
seven days of receiving the Final Decision and Order as WAC 242-03-
710(3) allows. Harley C. Douglass, Inc. did not do so and so failed to
exhaust its administrative remedies. RCW 34.05.534 provides in full that:
A person may file a petition for judicial review
under this chapter only after exhausting all administrative
remedies available within the agency whose action is being
challenged, or available within any other agency authorized
to exercise administrative review, except:
(1) A petitioner for judicial review of a rule need
not have participated in the rule-making proceeding upon
which that rule is based, have petitioned for its amendment
or repeal, have petitioned the joint administrative rules

review committee for its review, or have appealed a
petition for amendment or repeal to the governor;

Intervention (April 4, 2012), at 1 — 5 and Declaration of Service (April 4, 2012), at 1 of 1;
CR 001007 - 09, Five Mile Prairie Neighborhood Association & Futurewise v. Spokane
County, GMHB Case No. 12-1-0002, Agenda for Hearing on the Merits (July 13, 2012),
at 1 — 2 and Declaration of Service (April 4,2012), at I of 1.

“ CR 001018, FDO p. 9 of 26; CR 001036, Five Mile Prairie Neighborhood Association
& Futurewise v. Spokane County, GMHB Case No. 12-1-0002, Declaration of Service
(Aug. 23,2012),at 1 of 1.
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(2) A petitioner for judicial review need not exhaust
administrative remedies to the extent that this chapter or
any other statute states that exhaustion is not required; or
(3) The court may relieve a petitioner of the
requirement to exhaust any or all administrative remedies
upon a showing that:
(a) The remedies would be patently inadequate;
(b) The exhaustion of remedies would be futile; or
(c) The grave irreparable harm that would result
from having to exhaust administrative remedies would
clearly outweigh the public policy requiring exhaustion of
administrative remedies.
Harley C. Douglass, Inc. does not fit under any of the exceptions in RCW
34.05.534. Harley C. Douglass, Inc. is not challenging a rule, so RCW
34.05.534(1) does not apply. No statute provides that Harley C. Douglass,
Inc. did not need to exhaust is administrative remedies. So RCW
34.05.534(2) does not apply. RCW 34.05.534(3) does not apply either.
The remedy allowed under WAC 242-03-710(3) would have been
adequate. There is no indication that exhaustion of remedies would be
futile. Finally, there would be no grave irreparable harm to Harley C.

Douglass, Inc.’s interests. If the County was sufficient to protect Harley C.

Douglass, Inc.’s interests before the Hearings Board as the company
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contends, surely the County can protect the corporation’s interests in
superior court and the court of appeals.*

So the Superior Court should have dismissed Harley C. Douglass,
Inc.’s Petition for Review. Since the Petition for Review should have been
dismissed, the Court must strike the Petitioner Harley C. Douglass, Inc.’s
brief since the only reason that the corporation can file this brief is the
Petition for Review it filed.

Further, no party raised before the Hearings Board the issue that
Harley C. Douglass, Inc. should not have been dismissed.” RCW
34.05.554 provides in full that:

(1) Issues not raised before the agency may not be
raised on appeal, except to the extent that:

(a) The person did not know and was under no duty
to discover or could not have reasonably discovered facts
giving rise to the issue;

(b) The agency action subject to judicial review is a
rule and the person has not been a party in adjudicative
proceedings that provided an adequate opportunity to raise
the issue;

(c) The agency action subject to judicial review is
an order and the person was not notified of the adjudicative
proceeding in substantial compliance with this chapter; or

(d) The interests of justice would be served by
resolution of an issue arising from:

“! CP 276; Brief of Petitioner Harley C. Douglas, Inc. p. 7.
*? Hearings Board Hearing on the Merits Transcript pp. 4 — 5, pp. 75 —- 76.
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(i) A change in controlling law occurring after the
agency action; or

(ii) Agency action occurring after the person
exhausted the last feasible opportunity for seeking relief
from the agency.

(2) The court shall remand to the agency for
determination any issue that is properly raised pursuant to
subsection (1) of this section.

Since that issue was not raised before the Hearings Board, it cannot be
raised in this judicial review. None of the exceptions to RCW 34.05.554
apply here.

Harley C. Douglass, Inc.’s attorney was served with the order
dismissing the company, so the company could have raised this argument
before the Hearings Board as WAC 242-03-710(3) allows.* Therefore
Harley C. Douglass, Inc. could have reasonably discovered the facts
giving rise to the issue. Again, this case is not a rule challenge so RCW
34.05.554(1)(b) does not apply. Harley C. Douglass, Inc.’s attomey was
notified of the adjudicative proceeding on behalf of the company, so RCW

34.05.554(1)(c) does not apply.* There has been no change in controlling

law related to Harley C. Douglass, Inc.’s dismissal after the agency action

* CR 001 036, Five Mile Prairie Neighborhood Association & Futurewise v. Spokane
County, GMHB Case No. 12-1-0002, Declaration of Service (Aug. 23, 2012), at 1 of 1.

** CR 000077 — 83, Five Mile Prairie Neighborhood Association & Futurewise v.
Spokane County, GMHB Case No. 12-1-0002, Prehearing Order and Order Granting
Intervention (April 4, 2012), at 1 — 5 and Declaration of Service (April 4, 2012), at 1 of 1;
CR 001007 - 09, Five Mile Prairie Neighborhood Association & Futurewise v. Spokane
County, GMHB Case No. 12-1-0002, Agenda for Hearing on the Merits (July 13,2012),
at | — 2 and Declaration of Service (April 4, 2012), at 1 of 1.
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and as we documented above the agency action did not occur after the

company exhausted its opportunity for relief. The company did not file the

objection that WAC 242-03-710(3) allows. So RCW 34.05.554(1)(d) does
not apply. So this Court and the superior court below cannot consider
issues challenging the dismissal of Harley C. Douglass, Inc. from the

Hearings Board’s case.

This Court should affirm the Hearings Board’s dismissal of Harley

C. Douglass, Inc. for three reasons. First, the Hearings Board complied

with WAC 242-03-710(1). Second, Harley C. Douglass, Inc. did not

exhaust the administrative remedies available to it before the Hearings

Board and so the company should never have filed its petition for review

challenging the Hearings Board’s order. Third, no party raised the issue of

Harley C. Douglass, Inc.’s dismissal before the Hearings Board and it

cannot be raised for the first time on appeal.

C. The Medium Density Residential comprehensive plan
amendment and rezone in Amendment No. 11-CPA-0S violated
the GMA and were inconsistent with the Spokane County
Comprehensive Plan. (Assignment of Error 3 and Issue 3)
RCW 36.70A.130(1)(d) provides in full that “[ajny amendment of

or revision to a comprehensive land use plan shall conform to this chapter.

Any amendment of or revision to development regulations shall be

consistent with and implement the comprehensive plan.” This is consistent
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with one of the Washington Supreme Court’s holdings in the Thurston
County decision: “If a county amends a comprehensive plan, the
amendment must comply with the GMA and may be challenged within 60
days of publication of the amendment adoption notice.”*’

Another requirement of the GMA is that the comprehensive “plan
shall be an internally consistent document ....”* “Consistency means
comprehensive plan provisions are compatible with each other. One
provision may not thwart another.” RCW 36.70A.040(5)(d) also provides
that Spokane County must adopt “development regulations that are
consistent with and implement the comprehensive plan ....” In addition,

The Comprehensive Plan conformity requirement in RCW

36.70A.120 applies to both planning activities and capital

budget decisions. Comprehensive Plan Amendments must

conform to all requirements and standards in the GMA and

must not create internal plan inconsistencies.”

The Washington State Supreme Court has concluded that “County

development regulations must also comply with the requirements of the

* Thurston County v. Western Washington Growth Management Hearings Bd., 164
Wn.2d 329, 347, 190 P.3d 38, 46 (2008).

“ RCW 36.70A.070; Spokane County v. Eastern Washington Growth Management
Hearings Bd., 160 Wn. App. 274, 281, 250 P.3d 1050, 1053 (2011) review denied
Spokane County v. Eastern Washington Growth Management Hearings Bd., 171 Wn.2d
1034, 257 P.3d 662 (2011).

“7 City of Spokane v. Spokane County, EWGMHB Case No. 02-1-0001, Final Decision
and Order (July 3, 2002), at 32.

* Brodeur/Futurewise, et al. v. Benton County, EWGMHB Case No. 09-1-0010c, Final
Decision and Order Resolution 09-162: Rural Lands (Nov. 24, 2009), at 19 (footnote
omitted).
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GMA. See RCW 36.70A.130(1)(a) (‘a coﬁnty or city shall ... ensure the
plan and regulations comply with the requirements of this chiapter’).”49

This brief will show that these requirements were not met.
Amendment No. 11-CPA-05’s comprehensive plan amendment from
“Low Density Residential” to “Medium Density Residential” is not
consistent with the GMA or the Spokane County Comprehensive Plan.
Similarly Amendment No. 11-CPA-05’s zoning change from “Low
Density Residential” to “Medium Density Residential” is not consistent
with the GMA, the Spokane County C"omprehensive Plan, or the Spokane
County development regulations.

1. Amendment No. 11-CPA-05 is inconsistent with the
Spokane County Comprehensive Plan Policy UL.2.16.

Spokane County Comprehensive Plan Policy UL.2.16 provides in
full:
UL.2.16 Encourage the location of medium and high
density residential categories near commercial
areas and public open spaces and on sites with
good access to major arterials.®
The Hearings Board was correct to conclude that Amendment No.

11-CPA-05 thwarts Policy UL.2.16.”' The 22.3 acres is not near

commercial areas, the site is 0.9 miles from the nearest commercial

* Kittitas County, 172 Wn.2d at 164 — 65, 256 P.3d at 1203.

*° CR 000247, Spokane County Comprehensive Plan Chapter 2 Urban Land Use p. UL-6
(2008 Printing).

> CR 001024, FDO at 15 of 26.
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comprehensive plan designation.” The area is not near a public open
space.” The site does not have good access to a major arterial. Accesses
are proposed on Five Mile Road and Waikiki Road.* The Staff Report
states that “Waikiki Road is designated as an Urban Minor Arterial by
Spokane County’s Arterial Road Plan .... Five Mile Road is not listed on
the Arterial Road Plan ....”* Spokane County Resolution 11-1191
confirms that Waikiki Road is designated as an Urban Minor Arterial.* So
this property does not have access to a major arterial, only to an Urban
Minor Arterial. So this site does not meet any of the three conditions in
Policy UL.2.16 that must be met to be an encouraged location for the
“Medium Density Residential” comprehensive plan designation and zone.

The Hearings Board had other reasons to conclude that
Amendment No. 11-CPA-05 violated Policy UL.2.16. As the Hearings
Board wrote:

The Spokane County Planning Commission recommended

denial of this proposed amendment by a vote of 4-2. The

Planning Commission found that transportation

improvements have not kept up with the residential
development that has already occurred near the Five Mile

52 Scaled from CR 000245, Spokane County Comprehensive Plan Chapter 2 Urban Land
Use Spokane County Comprehensive Plan Map (2008 Printing) and provided to the
Board. CR 001022, FDO at p. 13 of 26.

53 CR 000278, Spokane County Comprehensive Plan Chapter 9 Parks and Open Space
“Open Space Corridors” map (2008 Printing).

* CR 000012 - 13, Spokane County Resolution 11-1191 pp. 6 — 7.

5 CR 000222, Spokane County Staff Report Comprehensive Plan Annual Amendment
Review File No.: 11-CPA-05p. 5 of 9.

% CR 000013, Spokane County Resolution 11-1191 p. 7.
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Prairie, and the proposal fronts on Five Mile Road which is

steep, windy and has no accommodations for pedestrians or

bicyclists. Five Mile Road will be one of the access points

for this proposed development but neither the County nor

the developer has any plans for transportation

improvements to Five Mile Road.®

38 Spokane County Prehearing Brief in Response to

Petitioner’s Prehearing Brief (June 19, 2012), Attachment

S- Planning Commission Findings of Fact and

Recommendation (Oct. 7, 2011) [Attachment A}, p.9 [CR

0007701
While Spokane County Resolution 11-1191 requires a development
agreement between Harley C. Douglass, Inc. and Spokane County,
nothing in the requirements for the development agreement provide for
any improvements to Five Mile Road.”® None of this is cor_ltradicted by
Board of County Commissioner findings.”” So the Hearings Board was
correct to consider the deficiencies of Five Mile Road in analyzing
whether the site of the amendment had good access to major arterials
based on Policy UL.2.16.

As to Spokane County Comprehensive Plan Policy UL.2.16, there
is no evidence in the record showing that the Hearings Board was in error.
The Hearings Board’s order should be upheld.

The County, or developer, may argue that the Washington State

Court of Appeals decision in Spokane County v. Eastern Washington

7 CR 001022, FDO at 13 of 26.
*8 CR 0000013 — 14, Spokane County Resolution 11-1191 pp. 7 — 8 Finding 26.
** CR 0000012 - 13, Spokane County Resolution 11-1191 pp. 6 -7.

25



Growth Management Hearings Board controls on the question of Policy
UL.2.16.% It does not. The comprehensive plan map amendment at issue
in that case was immediately adjacent to a shopping center and other
commercial properties.” This site is 0.9 miles from the nearest commercial
comprehensive plan designation.*® This site is not near a public open
space.” In addition, this area does not have good access to major arterials.
Accesses are proposed on Five Mile Road and Waikiki Road.* The Staff
Report states that “Waikiki Road is designated as an Urban Minor Arterial
by Spokane County’s Arterial Road Plan .... Five Mile Road is not listed
on the Arterial Road Plan ....”* As we documented above, all of the
evidence in the record before the Hearings Board supports this factual

determination.

% Spokane County v. Eastern Washington Growth Management Hearings Bd., 173 Wn.
App. 310, 332 - 33, 293 P.3d 1248, 1259 — 60 (2013).

%' Jd at 173 Wn. App. at 332, 293 P.3d at 1259.

%2 Scaled from CR 000245, Spokane County Comprehensive Plan Chapter 2 Urban Land
Use Spokane County Comprehensive Plan Map (2008 Printing) and provided to the
Board. CR 1022, FDO at p. 13 of 26. :

% CR 000278, Spokane County Comprehensive Plan Chapter 9 Parks and Open Space
“Open Space Corridors” map (2008 Printing).

% CR 000012 — 13, Spokane County Resolution 11-1191 pp. 6 — 7.

% CR 000222, Spokane County Staff Report Comprehensive Plan Annual Amendment
Review File No.: 11-CPA-05 p. 5 of 9.
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2, Amendment No. 11-CPA-05 is inconsistent with the
Spokane County Comprehensive Plan policies on the
design and capacity of public facilities and services.

(a) Amendment No. 11-CPA-05 is inconsistent with
the Spokane County Comprehensive Plan Policy
UL.2.20.

Spokane County Comprehensive Plan Policy UL.2.20 provides in

full:

UL.2.20 Encourage new developments, including
multifamily projects, to be arranged in a pattern
of connecting streets and blocks to allow people
to get around easily by foot, bicycle, bus or car.
Cul-de-sacs or other closed street systems may
be appropriate under certain circumstances
including, but not limited to, topography and
other physical limitations which make
connecting systems impractical.®

The “Proposed Comprehensive Plan Map Amendment” and
“Zoning Map Change: 11-CPA-05" map shows that this area is not
arranged in a pattern of connecting streets and blocks, rather it is arranged
in a cul-de-sac pattern of unconnected streets disfavored by this policy and
the illustration on page UL-7, CR 000248, of the Spokane County

Comprehensive Plan.* Nothing in Spokane County Resolution 11-1191

 CR 000248, Spokane County Comprehensive Plan Chapter 2 Urban Land Use p. UL-7
(2008 Printing).

7 CR 000046, Spokane County Resolution 11-1191 “Proposed Comprehensive Plan Map
Amendment and Zoning Map Change: 11-CPA-05" map.
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requires a pattern of connecting streets and blocks on the site of the new
multi-family housing development.®

According to the Staff Report, “Five Mile Road is not listed on the
Arterial Road Plan, is steep and windy and does not have sidewalks.””
The Staff Report also documents that “[o]ne of the significant issues
raised during this subdivision's public hearing was singular access to Five
Mile Road and concerns from property owners that the road was already
overloaded with traffic and dangerous due to is steepness and lack of any
pedestrian accommodations.”™ And these problems existed before the
approved Redstone subdivision which will have 50 units.” Amendment
No. 11-CPA-05 will authorize a 200 unit multi-family development on the
same site.”” The Planning Commission found that Five Mile Road is steep
and has no accommodations for pedestrians or bicyclists.” The Planning
Commission reported that the “Spokane County Engineering Department
says there are no plans for improvements and the applicant, who says they

plan to use this road as one of their access points, has not indicated they

% CR 000007 — 14, Spokane County Resolution 11-1191 pp. 1 — 8.
% CR 000222, Spokane County Staff Report Comprehensive Plan Annual Amendment
Review File No.: 11-CPA-05p. 5 of 9.
™ CR 000220, Spokane County Staff Report Comprehensive Plan Annual Amendment
ﬁeview File No.: 11-CPA4-05p. 3 of 9.

id .
"2 CR 000239, Ex G Whipple Consulting Engineers, Inc. letter to the Spokane County
Planning Commission p. 1 (Sept. 14, 2011).
73 CR 000770, Spokane County Planning Commission Findings of Fact and
Recommendation (Oct. 7, 2011) Attachment A p. 9.
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plan to make any improvements.”” While Spokane County Resolution 11-
1191 requires a development agreemenf between Harley C. Douglass, Inc.
and Spokane County, nothing in the requirements for the development
agreement provide for any improvements to Five Mile Road.” The 200
unit multi-family development will still have an access on the unimproved
Five Mile Road.” Given the lack of connecting streets and the other
problems with pedestrian and bicycle access, the Hearings Board’s
conclusion that Amendment No. 11-CPA-05 is inconsistent with Policy
UL.2.20 is supported by substantial evidence.”

The County, or the developer, may argue that the Washington State
Court of Appeals decision in Spokane County v. Eastern Washington
Growth Management Hearings Board controls on the question of Policy
UL.2.20.” It does not. First, when the comprehensive plan map
amendment at issue in that case was reviewed, there was “no project
proposal identifying how ingress and egress to the apartment complex will
be designed.”” In this case we know where the accesses will be located.®

Second, as is documented in the next section, the Spokane County

74 Id

7> CR 0000013 — 14, Spokane County Resolution 11-1191 pp. 7 — 8 Finding 26.

7S CR 0000013 — 14, Spokane County Resolution 11-1191 pp. 7 — 8.

7 CR 001026, FDO at 17 of 26.

™ Spokane County v. Eastern Washington Growth Management Hearings Bd., 173 Wn.
App. 310, 340 — 42, 293 P.3d 1248, 1263 — 64 (2013).

™ Id at 173 Wn. App. at 341, 293 P.3d at 1263.

% CR 0000013 - 14, Spokane County Resolution 11-1191 pp. 7 ~ 8.
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Comprehensive Plan uses the term “development,” which Policy UL.2.20
applies to, to refer to the comprehensive plan amendments as well as the
other phases of the development process.* It does not seem that this
argument was madé to the Court of Appeals in that case.”

The Hearings Board did not misinterpfet or misapply RCW
36.70A.070’s requirement that the comprehensive plan shall be internally
consistent or RCW 36.70A.130(1)(d)’s requirement that “any amendment
of or revision to development regulations shall be consistent with and
implement the comprehensive plan.” The Hearings Board should be
affirmed.

(b) Amendment No. 11-CPA-05 is inconsistent with
the Spokane County Comprehensive Plan Policy
CF3.1.

Spokane County Comprehensive Plan Policy CF.3.1 provides in
full:

CF.3.1 Development shall be approved only after it is

determined that public facilities and services
will have the capacity to serve the development

without decreasing levels of service below
adopted standards.®

' CR 000884 & CR 000887 - 88, Spokane County Comprehensive Plan Chapter 3 Rural
Land Use p. RL-9 & RL-12 — RL-13 (2008 Printing).

82Spokane County v. Eastern Washington Growth Management Hearings Bd., 173 Wn.
App. 310, 340 — 42,293 P.3d 1248, 1263 - 64 (2013).

¥ CR 000276, Spokane County Comprehensive Plan Chapter 7 Capital Facilities and
Utilities p. CF-7 (2008 Printing).
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Public facilities and services include public schools.* The evidence before
the County was that Prairie View Elementary School, the school that
would serve this development, is at capacity.®® The Director of Facilities
and Planning for the Mead School District also wrote that “[t]he Mead
School District believes that this request for a change in land use
designation, if approved, could have an impact on schools.”*

In analyzing Amendment No. 11-CPA-05’s compliance with
Policy CF.3.1, the Staff Report states that:

This proposal lies within an Urban Growth Area. Urban

level services are typical available in such areas and, as of

the writing of this staff report, we have not received any

comments from service providers to indicate that services

are not available to this site. Spokane County Utilities

provides sewer service and Whitworth Water District

provides water service to this site.®’
But Policy CF.3.1 requires a determination that public and facilities will
have the capacity to serve the development. The Staff Report did not make
this determination for any public facilities and services. The Board of

Commissioners considered compliance with Policy CF.3.1 in Finding of

Fact 25, but did not determine that the schools could accommodate the

¥ CR 000274 - 275, Spokane County Comprehensive Plan Chapter 7 Capital Facilities
and Ultilities p. CF-5 — CF-6 (2008 Printing).

% CR 000237 - 38, Five Mile Prairie Neighborhood Council letter to the Spokane County
Building and Planning Department p. *1 (Sept. 14, 2011); CR 000091, Email from AJ
Prudente to the Commissioners” Office Commenting on proposed Amendment No. 11-
CPA-05 p. 1 (Sept. 9,2011).

% CR 000343, Mead School District Memo p. *1 (3/14/2011).

%7 CR 000224, Spokane County Staff Report Comprehensive Plan Annual Amendment
Review File No.: 11-CPA-05 p. 7 of 9.
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additional students from the proposed development.* Since the required
determination was not made despite the evidence that the school does not
have adequate capacity, Amendment No. 11-CPA-05 is inconsistent with
Policy CF.3.1.

In addition, there is no determination that the following “public
facilities and services will have the capacity to serve the development
without decreasing levels of service below adopted standards[:]”89 law
enforcement, parks, libraries, solid waste, street cleaning, public transit,
and fire and emergency services.”® Since these determinations have not
been made, Amendment No. 11-CPA-05 violates policy CF.3.1.

The County and developer may argue that since the Board of
County Commissioners found that this development “is located in an area
where adequate public facilities and services can be provided without
decreasing levels of service” Policy CF.3.1 is met. But Policy CF.3.1
requires that “[d]evelopment shall be approved only after it is determined
that public facilities and services will have the capacity to serve the

development without decreasing levels of service below adopted

%8 CR 000013, Spokane County Resolution 11-1191 p. 7.

¥ CR 000276, Spokane County Comprehensive Plan Chapter 7 Capital Facilities and
Utilities p. CF-7 (2008 Printing).

% CR 000275, Spokane County Comprehensive Plan Chapte: 7 Capital Facilities and
Utilities p. CF-6 (2008 Printing); CR 000012 — 14, Spokane County Resolution 11-1191
pp. 6 - 8.
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standards.”' This is different than finding that adequate public facilities
and services can be provided in the urban growth area. It may be possible,
for example, the serve school demand by redrawing school boundaries or
building a new facility, but if there is no plan to do so then the public
facilities will not have the capacity to serve the development. In such a
case the public facilities and services that serve the area will not have the
capacity to serve the development. Policy CF.3.1 requires a determination
that public facilities and services will have the capacity to serve the
development. This determination has not been made and so Amendment
No. 11-CPA-05 violates policy CF.3.1.

Spokane County or Harley C. Douglass, Inc. may argue that the
concurrency regulations will implement Policy CF.3.1 for this
development. The problem with this argument is that the concurrency
regulations only require project applications to be reviewed to determine if
transportation, public water, and public sewer facilities are adequate.92
SCC 13.650.102(c) provides for ‘[f]ire protection, police protection, parks
and recreation, libraries, solid waste disposal and schools” development is

not reviewed for concurrency.” Instead that review is required to be done

*! CR 000276, Spokane County Comprehensive Plan Chapter 7 Capital Facilities and
Uitilities p. CF-7 (2008 Printing) in Tab CP attached to this brief.

° CR 000923, SCC 13.650.102(b).

% CR 000196, Michael C. Dempsey, Spokane County Hearing Examiner, RE:
Application for the Preliminary Plat of Redstone, in the Low Density Residential (LDR)
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Mugh an annual update to the capital facility plan and if the capital
facilities “are found to be inadequate,” the county “shall adjust its iand use
element to lessén the demand for services, include a projeét in the CFP to
address the deficiency, or adjust the level of service. To implement any of
these methods an amendment to the comprehensive plan is required.” So
the review required by Policy CF.3.1 will not take place through the
concurrency regulations for many public facilities and services including
schools. This is confirmed by the Redstone Subdivision approval where
the Spokane County Hearing Examiner wrote “[t]he Phase 2 Development
Regulations do not require direct concurrency for parks, schools, law
enforcement, fire, library services, etc. Accordingly the Examiner cannot
condition or deny the project based on any deficiencies in parks, schools,
etc. in the area.” The County did not determine that the public facilities
and services needed to serve Amendment No. 11-CPA-05 that are not
subject to direct concurrency review, such as schools, were adequate as

part of the annual update to the comprehensive plan as we have shown.”

Zone; Applicant: Whipple Consulting Engineers File No. PN-1974-06 Findings of Fact,
Conclusions of Law and Decision p. 22 (March 30, 2007); CR 000923, SCC
13.650.102(c).

* CR 000923, SCC 13.650.102(c). Enclosed as Appendix A in this Brief of Appeliants.
®CR 000196, Michael C. Dempsey, Spokane County Hearing Examiner, RE:
Application for the Preliminary Plat of Redstone, in the Low Density Residential (LDR)
Zone; Applicant: Whipple Consulting Engineers File No. PN-197+-06 Findings of Fact,
Conclusions of Law and Decision p. 22 (March 30, 2007) in Appendix B of this Brief of
Appellants.

% CR 000007 — 14, Spokane County Resolution 11-1191 pp. 1 - 8.
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Nor has the County made this determination as part of an annual update to
the capital facility plan which the concurrency regulations rt:quire.97 The
Five Mile Prairie Petitioners are not attempting to appeal the county’s
failure to update the capital facility plan; we are instead showing that the
requirements of Policy CF.3.1 were not met for this development through
the update of the capital facility plan.

This supports the conclusion that for Amendment No. 11-CPA-05
there should have been a determination that public facilities and services
will have the capacity to serve the development without decreasing levels
of service below adopted standards before approving the amendment as
Policy CF.3.1 requires.”® That is the only way the development would be
reviewed for adequate school capacity and adequate fire protection, police
protection, parks and recreation facilities, libraries, and solid waste
disposal facilities and services. As, as this brief of appellants has
documented, this review was not done.

It is also worth noting that the plain language of Policy CF.3.1
requires that “development shall be approved only after it is determined
that public facilities and services will have the capacity to serve the

development without decreasing levels of service below adopted

" CR 000923, SCC 13.650.102(c); CR 000007 — 14, Spokane County Resolution 11-
1191 pp. 1 - 8.

* CR 000276, Spokane County Comprehensive Plan Chapter 7 Capital Facilities and
Utilities p. CF-7 (2008 Printing).
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standards.”®® It does not limit that determination to compliance with
Spokane County’s concurrency regulations nor does it limit that
determination to a particular time in the development review process.
The County or developer may argue that comprehensive plan
amendments and rezones are not “development.” “Development” is not
defined by the Spokane County Comprehensive Plan.'® Where a local
government enactment does not define a term, a dictionary is used to
determine the “plain and ordinary meaning” of the term.'” The first
definition of “development” is “the act, process, or result of developing:
the state of being developed: a gradual unfolding by which something (as
a plan or method, an image upon an image upon a photographic plate, a
living body) is developed <a new ~ in poetry>: gradual advance or growth
through progressive changes: evolution ...”'” The comprehensive plan
amendment and rezone approved by Amendment No. 11-CPA-05 is part
of the act or process of developing. As Spokane County’s Deputy
Prosecuting Attorney said at the Hearings Boafd’s hearing on the merits,

the rezone could not have taken place had the Comprehensive Plan not

”1d

1% CR 000282 - 92, Spokane County Comprehensive Plan Glossary pp. G-1 — G-11
(2008 Printing).

"' First Covenant Church of Seattle v. City of Seattle, 120 Wn.2d 203, 220, 840 P.2d
174, 184 (1992) (the court used WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY to
define an exemption in a City of Seattle ordinance that was not defined in the ordinance).
"% WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY p. 618 (2002).
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C
C

been amended.'” And the proposed multi-family development could not
be built without the comprehensive plan amendmeht and the rezone.'*
The Spokane County Comprehensive Plan uses “development” to
refer to all stages of the process of developing. For example, the
comprehensive plan defines a fully contained community as a
“development.”'® Fully contained communities are authorized by
revisions, amendments, to the comprehensive plan.'® The comprehensive
plan also refers to another type of development that requires a
comprehensive plan amendment as “development.”'” So the Hearings
Board did not err in applying Policy CF.3.1 to Amendment No. 11-CPA-
05 and finding that the amendment was inconsistent with the policy.
Policy CF.3.1 was not addressed by the court of appeals in
Spokane County v. Eastern Washington Growth Management Hearings

108

Board."® Unlike the non-transportation goals and policies at issue in

Spokane County, Policy CF.3.1 uses the mandatory “shall.”'® And, unlike

' CR 001016, FDO at 7 of 26; Hearings Board Hearing on the Merits Transcript p. 38.
1% CR 000239, Ex G Whipple Consulting Engineers, Inc. letter to the Spokane County
Planning Commission p. 1 (Sept. 14, 2011).

19 CR 000884, Spokane County Comprehensive Plan Chapter 3 Rural Land Use p. RL-9
(2008 Printing).

10 /7

197 Spokane County Comprehensive Plan Chapter 3 Rural Land Use p. RL-12 — 13 (2008
Printing).

' Spokane County v. Eastern Washington Growth Management Hearings Bd., 173 Wn.
Aogp. 310, 331 — 42,293 P.3d 1248, 1258 - 64 (2013).

'% CR 000276, Spokane County Comprehensive Plan Chapter 7 Capital Facilities and
Utilities p. CF-7 (2008 Printing); Spokane County v. Eastern Washington Growth

37



the transportation policies at issue in the Spokane County decision, as we
have seen, there will be no future concurrency review for the schools and
the other public facilities and services at issue in this case that do not
require direct concurrency review.''® And the concurrency regulations at
issue in this case require an annual update to the capital facility plan,
which is different than the transportation concurrency provisions at issue
in Spokane County.'" |

In short, the Hearings Board did not misinterpret or misapply
Policy CF.3.1 or the GMA provisions that reqhire comprehensive plans to
be internally consistent, for comprehensive plan amendments to be
consistent with the GMA, or for development regulation amendments to
be consistent with the comprehensive plan.'? Substantial evidence
supports the Hearings Board’s determination that Amendment No. 11-
CPA-05 violates Policy CF.3.1 and the GMA. The Hearings Board’s order

should be upheld.

Management Hearings Bd., 173 Wn. App. 310, 331 — 42, 293 P.3d 1248, 1259 - 64
(2013); Save Our State Park v. Board of Clallam County Com'rs, 74 Wn. App. 637, 641
fn. 3, 875 P.2d 673, 676 fnn. 3 (1994) “The use of the word ‘shall’ generally imposes a
mandatory duty.”

"% CR 000923, SCC 13.650.102(b) & (c).

"' CR 000923, SCC 13.650.102(c); Spokane County v. Eastern Washington Growth
Management Hearings Bd., 173 Wn. App. 310, 331 —42,293 P.3d 1248, 1258 - 64
(2013).

"2 RCW 36.70A.070; RCW 36.70A.130(1)(d); RCW 36.70A.120.
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3.

Amendment No. 11-CPA-05 does not comply with
Spokane County Code 14.402.040, Criteria for
Amendments.

The amendment does not comply with Spokane County Zoning

Code (SCZC) 14.402.040. The Criteria for Amendment, provide in full

that:

The County may amend the Zoning Code when one

of the following is found to apply.

1.

The amendment is consistent with or implements the
Comprehensive Plan and is not detrimental to the public
welfare.

A change in economic, technological, or land use
conditions has occurred to warrant modification of the
Zoning Code.

An amendment is necessary to correct an error in the
Zoning Code.

An amendment is necessary to clarify the meaning or
intent of the Zoning Code.

An amendment is necessary to provide for a use(s) that
was not previously addressed by the Zoning Code.

An amendment is deemed necessary by the
Commission and/or Board as being in the public
interest.'"

The Board of County Commissioners found that:

20.

The proposed amendment is consistent with the
criteria for a zone reclassification under Section
14.402.040 (1) and (2) of the Spokane County
Zoning Code as the proposed amendment
implements the goals and objectives of the
Comprehensive Plan and the subject area has
experienced a change of conditions as evidenced
by development of duplex dwelling units in
proximity to the subject property thereby

'3 CR 000200, SCZC 14.402.040 on page 402-1.
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creating a mix of land use types and densities in
the Urban Growth Area boundary.'*

However, as we have seen above, Amendment No. 11-CPA-05 does not
implement the goals and policies of comprehensive plan. Since the
Spokane Courﬁy Comprehensive Plan does not have any objectives the
Board of County Commissioners must have been referring to the visions
and policies. As we showed above, Amendment No. 1 i-CPA-OS thwarts
Policies UL.2.16, UL.2.20, and CF.3.1.

In addition, the Vision of the Housing element provides that
“Spokane County is a community that provides the opportunity for a
variety of housing tybes and development patterns for all incomes and
lifestyles while preserving the environment and the character of existing
neighborhoods.”""* While the 22.3 acres that were redesigned from “Low
Density Residential” to “Medium Density Residential,” are vacant,' this
land is located in an established residential neighborhood with an existing
character. The Spokane County Hearings Examiner summarized the
established residential neighborhood character as part of the findings of

fact in the decision to approve the preliminary plat for the Redstone

'"* CR 000013, Spokane County Resolution 11-1191 p. 7.

"5 CR 000269, Spokane County Comprehensive Plan Chapter 6 Housing p. H-1 (2008
Printing).

''® CR 000218, Id. p. 1 of 9.
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subdivision on the 22.3 acres redesigned and rezoned by Amendment No.
11-CPA-05:

43. The site and nearby land are designated in the Low
Density Residential category of the Comprehensive Plan,
zoned Low Density Residential (LDR), and designated in
the County Urban Growth Area (UGA).

44. The land located near the site to the north and west is
vacant and undeveloped; except for an electrical power
substation, overhead transmission lines and a high-pressure
underground gas pipeline; and except for some single-.
family homes on acreage parcels located west of the site
along the north side of North Five Mile Road.

45. The land lying further to the north, and the land located
northeast of the site, generally consists of single-family
homes on more urban-sized lots; along with some duplexes
located along the east side of Waikiki Road.

46. The land located near the site to the east consists of
single-family homes on acreage parcels, and vacant land
containing utility easements. Some single-family homes on
urban-sized lots are located further to the east, along the
west side of Waikiki Road. The land lying south of the site
across North Five Mile Road generally consists of single-
family homes on mostly urban-sized lots.""’

This existing character is confirmed by the Staff Report for Amendment
No, 11-CPA-05.""® This character can also be seen in “Figure 1 Site

Location Map Redstone Subdivision” which shows the single-family

"' CR 000192, Michael C. Dempsey, Spokane County Hearing Examiner, RE:
Application for the Preliminary Plat of Redstone, in the Low Density Residential (LDR)
Zone; Applicant: Whipple Consulting Engineers File No. PN-1974-06 Findings of Fact,
Conclusions of Law and Decision p. 7 (March 30, 2007).

'® CR 000220, Spokane County Staff Report Comprehensive Plan Annual Amendment
Review File No.: 11-CPA-05 p. 3 of 9.
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homes as small squares and the larger buildings as larger squares.'” The
character in the immediate vicinity can be seen in the aerial photograph
identified as “Exhibit 1” in the administrative record.'” It can also be seen
in the “11-CPA-05 Zoning & Comprehensive Plan Maps” and “11-CPA-
05 Air Photo” attached to the Staff Report.'”’ Note the single-family
homes south, east, and north of the site.

“A preliminary plat for a subdivision called Redstone (See file PN-
1974-06) was approved for the site in 2007. The preliminary plat includes
38 lots, 26 for single family dwellings and 12 for duplexes for a total of 50
dwelling units.”'? The character of this subdivision is similar to the
character of the area described by the Spokane County Hearings
Examiner.

The comprehensive plan amendment and rezone will dramatically
change the character of the area. As the project consultant for Harley C.
Douglass, Inc. wrote:

Under Low Density Residential (1-6 units per acre) the

properties could be developed into 50 single family and

duplex units and barely meets 2 units per acre density
because of the amount of land that was rendered unusable

' CR 000190, Figure 1 Site Location Map Redstone Subdivision (Jan. 31, 2006).

'%% CR 000199, Exhibit 1 Subject Properties Five Mile Comp Plan Five Mile Road and N.
Waikiki Road, Spokane County, Washington.

12l CR 000228 — 29, Spokane County Staff Report Comprehensive Plan Annual
Amendment Review File No.: 11-CPA-05 “11-CPA-05 Zoning & Comprehensive Plan
Maps” and “11-CPA-05 Air Photo.”

'Z2 CR 000220, Id. at 3 of 9.
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by the utility easements and steep slopes. Under Medium

Density Residential (6-15 units per acre) the development

of the site may still barely be able to reach the 6 units per

acre or approximately 134 units. We would expect to be in

the 8 to 10 unit range or up to 200 +/-units.

For development design, single family lots require a

minimum sized lot (5,000 sf) and each lot must have access

to a roadway. With a multifamily development the units are

“aggregated into the buildings themselves and the roadways

and parking areas converge around them.'?

The Hearing Examiner found that the Redstone subdivision would
have a gross density of 2.3 dwelling units per acre and a net density (less
the roads and apparently the utility easements) of 4.4 dwelling units per
acre.'” The Hearings Examiner also found that the “design, shape, size and
orientation of lots in the preliminary plat are appropriate for the proposed
use of such lots, and for the character of the area in which the lots are
located; considering similar urban development located in the area, ....”"'*
So the single-family homes and duplexes at these densities preserve the
character of the neighborhood. The 200 unit development with multi-

family dwellings at densities of 8 to 10 dwelling units per acre and parking

lots around the buildings would not ensure, or guarantee, that the design

12 CR 000239, Ex G Whipple Consulting Engineers, Inc. letter to the Spokane County
Planning Commission p. 1 (Sept. 14, 2011).

'2 CR 000194, Michael C. Dempsey, Spokane County Hearing Examiner, RE:
Application for the Preliminary Plat of Redstone, in the Low Density Residential (LDR)
Zone; Applicant: Whipple Consulting Engineers File No. PN-1974-06 Findings of Fact,
Conclusions of Law and Decision p. 9 (March 30, 2007).

12 CR 000196 — 97, Id. at pp. 22 — 23.
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preserves the character of the neighborhood. The densities are higher than
the neighBorhood character. As the Staff Report and Hearings Examiner
documented, there are no multi-family uses near this site.” So the building
types are out of character.

Amendment No. 11-CPA-05 does not preserve the character of the
existing neighborhood; rather it will substantially change it. So the
Spokane County Comprehensive Plan vision is not implemented.

Goal UL.10 calls on the county to “[e]ncourage the development
of mixed-use neighborhood and community centers that maintain or
improve neighborhood character and livability.”'?” As this Brief of
Appellant has shown, Amendment No. 11-CPA-05 does not maintain
neighborhood character.

Goal CF.3 calls on the county to “[e]nsure that public facilities and
services support proposed development at established Levels of
Service.”'”® As we have seen above, the county has not ensured that public
facilities and services are adequate to support the development. There is

evidence the schools are overcrowded. The capacities of many public

126 CR 000222, Spokane County Staff Report Comprehensive Plan Annual Amendment
Review File No.: 11-CPA-05 p. 5 of 9; CR 000192, Michael C. Dempsey, Spokane
County Hearing Examiner, RE: Application for the Preliminary Plat of Redstone, in the
Low Density Residential (LDR) Zone; Applicant. Whipple Consulting Engineers File No.
PN-1974-06 Findings of Fact, Conclusions of Law and Decision p. 7 (March 30, 2007).
"7 CR 000251, Spokane County Comprehensive Plan Chapter 2 Urban Land Use p. UL-
13 (2008 Printing).

128 CR 000276, Spokane County Comprehensive Plan Chapter 7 Capital Facilities and
Utilities p. CF-7 (2008 Printing).
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facilities and services have not been considered. So Amendment No. 11-
CPA-05 does not implement the goals and objectives of the
comprehensive plan.

The Board of County Commissioner’s found that the construction
of duplexes in the vicinity of the rezone was a change of circumstances
Justifying the rezone under SCZC) 14.402.040.(2).l29 However, duplexes
are a permitted use in the “Low Density Residential” zone."° The
Redstone preliminary plat includes 12 duplex dwelling units."”' Since
duplexes are a permitted use in “Low Density Residential” zone there is
no need to change the zoning to accommodate them. So they cannot
constitute a change in circumstance authorizing a rezone to the “Medium
Density Residential” zone. So Amendment No. 11-CPA-05 does not
comply with SCZC 14.402.040, Criteria for Amendment.

In short the Hearings Board did not misinterpret or misapply SCZC
14.402.040, the decision was not arbitrary or capricious, and substantial
evidence supports the decision.”*? So the Hearings Board’s order should be

upheld on this issue.

'? CR 000013, Spokane County Resolution 11-1191 p. 7, Finding of Fact 20.

1% CR 000206, SCZC 14.606.220 p. 606-3.

! CR 000220, Spokane County Staff Report Comprehensive Plan Annual Amendment
Review File No.: 11-CPA-05 p. 3 of 9.

"2 CR 001027 - 30, FDO at 18 - 21.
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D. The Hearings Board correctly found Amendment No. 11-CPA-
05 invalid. (Assignment of Error 4 and Issue 4)

Invalidity is a remedy authorized by RCW 36.70A.302. As the
~ Washington State Supreme Court explained:

The GMA includes a review process for
determining whether county comprehensive plans are in
compliance with the requirements of the GMA. The GMA
provides two distinct alternatives when a Growth
Management Hearings Board finds that a local
government's comprehensive plan or development
regulation does not comply with the GMA: the firstis a
finding of noncompliance under RCW 36.70A.300(3)(b);
the second is a finding of invalidity under RCW
36.70A.302.

If the Board finds “noncompliance” it may remand
the matter to the county and specify action to be taken and
a time within which compliance must occur. County plans
and regulations, which are presumed valid upon adoption
pursuant to RCW 36.70A.320, remain valid during the
remand period following a finding of noncompliance. RCW
36.70A.300(4) (“Unless the board makes a determination
of invalidity as provided in RCW 36.70A.302, a finding of
noncompliance and an order of remand shall not affect the
validity of comprehensive plans and development
regulations during the period of remand.”) Unlike a finding
of noncompliance, a finding of invalidity requires the
Board to make a determination, supported by findings of
fact and conclusions of law, that the continued validity of
the provision would substantially interfere with the
fulfillment of the goals of the GMA. RCW 36.70A.302(b).
Upon a finding of invalidity, the underlying provision
would be rendered void."

133

King County v. Central Puget Sound Growth Management Hearings Bd., 138 Wn.2d
161, 181 — 82, 979 P.2d 374, 384 (1999) (footnote omitted).
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The Hearings Board found and this brief has documented that
Amendment No. 11-CPA-05 violates Comprehensive Plan Policies
UL.2.16, UL.2.20, and CF.3.1."* So Amendmenf 11-CPA-05 is contrary
to RCW 36.70A.070 and RCW 36.70A.130(1)(d) of the GMA. Therefore,
the findings of noncompliance with the GMA necessary for a
determination of invalidity have been found.

The Hearings Board also remanded the matter to the County for
the action in compliance with the GMA."”* So that requirement for
invalidity has also been met.

The Hearings Board also concluded that “the continued validity of
Amendment 11-CPA-05 would substantially interfere with the fulfillment”
of the goals in “RCW 36.70A.020(1) [Urban Growth], .020(3)
[Transportation], and .020(12) [Public facilities and services].”"” The
GMA urban growth goal provides “[e]ncourage development in urban
areas where adequate public facilities and services exist or can be
provided in an efficient manner.”"** Because of the public facility
deficiencies at this site, Amendment 11-CPA-05 substantially interferes

with this goal because there are not adequate public facilities at this site or

* CR 001020 — 29, FDO at 12 — 21 of 26.
5 RCW 36.70A.302(1)a).

% CR 001034, FDO at 26 of 26.

37 CR 001032 - 33, FDO at 24 — 25 of 26.
B8 CR 001032, FDO at 24 of 26.
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a plan to provide them. These deficiencies include traffic, a lack of any
pedestrian accommodations on Five Mile Road, the inability of students to
walk to school, and a lack of school capacity.'”

The GMA transportation goal provides “[e]ncourage efficient
multimodal transportation systems that are based on regional priorities and
coordinated with county and city comprehensive plans.”'* Because of the
transportation deficiencies at this site, Amendment 11-CPA-05
substantially interferes with this goal because there are not adequate
transportation facilities that provide for an efficient multimodal system
because Five Mile Road is operating at its capacity and lacks pedestrian
accommodations.'*'

The GMA public facilities and services goal provides “[e]nsure
that those public facilities and services necessary to support development
shall be adequate to serve the development at the time the development is
available for occupancy and use without decreasing current service levels
below locally established minimum standards.”'* evidence in the record
showing that the school facilities lack capacity to serve the pfoposed
medium density development and the school district already incurs

expenses to bus area students using Five Mile Road because the

3 CR 001023 — 25, FDO at 16 - 18 of 26.
10 CR 001033, FDO at 25 of 26.
"“!' CR 001023 - 25, FDO at 16 — 18 of 26.
'“2 CR 001033, FDO at 25 of 26.
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substandard road is unsafe for children to walk along to attend
school.”'¥Because of the public facility and service deficiencies at this
site, Amendment 11-CPA-05 substantially interferes with the capital
facilities and services goal.
VIL. CONCLUSION

As we have seen, the Hearings Board had jurisdiction over the
comprehensive plan amendmcni and rezone in Amendment 11-CPA-
because the rezone was not authorized by the Spokane County
Comprehensive Plan. Substantial evidence supports the Hearings Board’s
Final Decision and Order finding the comprehensive plan amendment and
rezone violated the GMA and the Spokane County Comprehensive Plan.
The Hearings Board also correctly interpreted and applied the law. We
respectfully request that the Court uphold the Hearings Board’s Final
Decision and Order.

Respectfully submitted this 17" day of March 2014.

%’cjh, WSBA No. 22367

Futurewise

816 Second Ave., Suite 200

Seattle, WA 98104

(206) 343-0681 Ext. 118 (Phone)

Email: tim@futurewise.org

Attomey for Five Mile Prairie
Neighborhood Association and Futurewise

3 CR 001025, FDO at 18 of 26.
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Spokane County Code (SCC) 13.650.102 (CR 000923)
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Soeiuane County, Washington, Code of Ordinances >> Title 13 - PUBLIC WORKS APPLICATION
REVIEW PROCEDURES FOR PROJECT PERMITS >> Chapter 13.650 ~-CONCURRENCY >>

Chapter 13.650 - CONCURRENCY

Sections:

13.650.102 - Concuirency fagilities and services.
13.650.104 - Transportation concurrency and review. '
13.650,106 - Transportation concurrency review procedures.
13.650.108 - Phased development.

* 13.650,110 - Transportation concurrency test procedures.
13.650.112 - Water and sewer concurrency inside urban arowth areas.
13.650.114 - Limitations of services outside urban growth areas.

13.650.102 - Concurrency facilities and services.

(a)  The following facilities and services must be evaluated for concurrency:

(1) Transportation; ‘
(2)  Public water;

() Public sewer,;

(4} Fire protection;

(5)  Police protection;

(6)  Parks and recreation;
{7)  Libraries;

(8)  Solid waste disposal;

(9 schools.

{b)  Direct Goncurrency. Transportation, public water and public sewer shall be considered direct
concurrency services, Concurrency requirements for public water and public sewer service
are detailed in Section_13.650.112. Transportation facilities serving a development must be
constructed, or a financial guarantee for required imp'rovements must be in piace priorto
occupancy. Applicable permit/project applications shall required transportation concurrency
review, described in Section_13.650.104. A concurrency certificate shall be issued to
development proposals that pass the transportation concurrency review.

(¢)  Indirect Concurrency. Fire protection, police protection, parks and recreation, libraries, solid
waste disposal and schools shail be considered indirect concurrency services. Spokane
County shail demonstrate the adequacy of indirect concurrency services through the Capital
Facilities Plan (CFP). The CFP will be updated annually, at which time all indirect
concurrency services will be evaluated for adequacy. The evaluation will include an analysis
of pépulatioh, level of service and iand use trends in order to anticipate demand for services
and determine needed improvements. If any indirect concurrency services are found to be
inadequate, the county shall adjust the land use element to lessen the demand for services,
include a project in the CFP to address the deficiency, or adjust the level of service. To
implement any of these methods an amendment to the comprehensive plan is requ;‘red.

{Res. 04-0461 § 3 (part), 2004)
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Michael C. Dempsey, Spokane County Hearing
Examiner, RE: Application for the Preliminary Plat of
Redstone, in the Low Density Residential (LDR) Zone;
Applicant: Whipple Consulting Engineers File No. PN-
1974-06 Findings of Fact, Conclusions of Law and
Decision p. 22
(CR 000196)
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performed, if the infiltration of groundwater is proposed in the final plat in soils that are not _
qonsidcred pre-approved by the County for such infiltration.

152. The conceptual drainage report submitted by the applicant indicates that the terrain in the
project will be smoothed to reduce steep hills and direct runoff to a treatment and disposal area
located on Tract F of the preliminary plat; but the general lay of the land will be maintained as
overall drainage patterns and basins will not be overly modified. The preliminary plat preserves a
natural drainage way that extends through a shallow ravine in the west end of the site.

153. County Engineering conditions of approval find the conceptual drainage plan submitted for
the preliiinary plat to be acceptable; but requires the applicant to submit a final drainage plan that
complies with the drainage provisions contained in the County Code, the County Guidelines for
Stormwater Management, and the County Road Standards.

154. County Engineering conditions of approval implement the drainage requirements for the
preliminary plat contained in the CARA provisions of the County Critical Ordinance, by requiring
the treatment of stormawater from impervious surfaces. The provision of public sewer for the
proposal satisfies the sewage disposal requirements for the preliminary plat contained in the
CARA provisions of the County Critical Areas Ordinance. .

Puiblic Sewer and Water Concorrency

155. The Spokane County Division of Utilities certified the availability of public sewer to the
proposal. Whitworth Water District #2 certified the availability of public water to the proposal.
The conditions of approval récormmended by the Spokane Regional Health District, and County
Utilities, require the proposal to be served with public sewer and water’

156. The proposal meets the sewer and water concuzrrency provisions of the County Phase 2
Development Regulations. ' ’

Other Con'c\iucng Issues

157. The Phase 2 Developroent Regulations do not require direct concurrency for parks, schools,
law enforcement, fire, library services, etc. Accordingly, the Bxaminer cannot condition or deny
the project based on any deficiencies in parks, school, etc. in the area. Mead School District and
County Parks and Recreation were contacted regarding the proposal, but did not subrmit any
comnents.

General Consistency of Prefiminary Plat with Approval Criteria. SEPA Appeal

158. The Staff Report found the preliminary plat to be consistent with applicable policies of the
Comprehensive Plan, the development standards of the LDR zone, and other relevant Zoning
Code provisions. The Examiner agrees with such analysis, as supplemented heremn.

159. The design, shape, size and orientation of lots in the prelimmary plat are appropriate for the
. proposed use of such lots, and for the character of the area m which the lots are located,

HE Findings, Conclusions and Decision PN-1974-06 Page 22

000196
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BEFORE THE GROWTH MANAGEMENT HEARINGS BOARD
EASTERN WASHINGTON REGION
STATE OF WASHINGTON

MICHAEL AND MARY FENSKE, DONALD
LAFFERTY, LELAND AND DARLENE LESSIG,
DAVID AND BOBBIE MASINTER, LAWRENCE
MCGEE, DAVID AND BARBARA SIELDS, BERT
WALKLEY AND ROBERT AND CAMILLE WATSON,

Case No. 10-1-0010

FINAL DECISION AND ORDER

Petitioners,
V.

SPOKANE COUNTY,
Respondent.
And,

HEADWATERS DEVELOPMENT GROUP LLC AND
RED MAPLE INVESTMENT GROUP LLC,

Intervenors.

I. SYNOPSIS
Petitioners challenged Spokane County’s adoption of a Comprehensive Plan Amendment
that changed the future land use designation for approximately five acres of land within the
unincorporated urban area from Low Density Residential to High Density Residential. The
Board determined that the land use map amendment was not in compliance with the Growth
Management Act because the amendment created an internal inconsistency within the
Comprehensive Plan in violation of RCW 36.70A.070.

Il. PROCEDURAL HISTORY
On March 8, 2010, Petitioners Fenske, et al. filed a Petition for Review (PFR) presenting

three issues relating to a Comprehensive Plan future land use map amendment. The PFR
FINAL DECISION AND ORDER
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was amended on April 7, 2010. On May 12, 2010, the Board issued the Amended
Prehearing Order in this case with three issues. On May 27, 2010, the Board issued an
Order on Motion to Dismiss. On July 6, 2010, the Board issued a Second Order on Motion
to Dismiss. On August 9, 2010, the Board held the Hearing on the Merits (HOM). Board
members Raymond L. Paolella, Joyce Mulliken, and Dave Earling comprised the regional
panel for this proceeding, Board member Paolella presiding. Rick Eichstaedt presented
argument on behalf of all Petitioners. Spokane County was represented by David W.

Hubert. Intervenors were represented by Stacy Bjordahl.

lll. PRELIMINARY MATTERS
Under WAC 242-02-540, Petitioners on August 30, 2010 and Respondent/Intervenors on
August 31, 2010 respectively requested supplementation of the record with certain project
application documents submitted to or prepared by the Spokane County Department of
Building and Planning. The Board decided that the project application documents may be of
substantial assistance to the Board in reaching its decision, and the Board would give the
supplemental information whatever weight, if any, was deemed appropriate in this case.
Accordingly, the Board granted the supplementation request as to all supplemental
documents that relate to Intervenor’s proposed development. In addition, pursuant to WAC
242-02-660(4) the Board officially noticed Spokane County’s Comprehensive Plan and
County-Wide Planning Policies.

IV. BURDEN OF PROOF AND JURISDICTION
Burden of Proof
Comprehensive plans and development regulations, as well as amendments, are presumed

valid upon adoption. This presumption creates a high threshold for challengers as the

'RCW 36.70A.320(1) provides: [Except for the shoreline element of a comprehensive plan and applicable
development regulations] comprehensive plans and development regulations, and amendments thereto,

adopted under this chapter are presumed valid upon adoption.
FINAL DECISION AND ORDER
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burden is on the Petitioners to demonstrate that action taken by the County is not in
compliance with the GMA.2

The Board is charged with adjudicating GMA compliance and, when deemed appropriate,
invalidating noncompliant plans and development regulations.® The scope of the Board’s
review is limited to determining whether the County has complied with the GMA only with
respect to those issues presented in a timely petition for review.* The GMA directs the
Board to determine compliance within the requirements of the GMA.® The Board shall find
compliance unless it determines that the County’s action is clearly erroneous in view of the
entire record before the Board and in light of the goals and requirements of the GMA.® In
order to find the County’s action clearly erroneous, the Board must be “left with the firm and
definite conviction that a mistake has been committed.”’

In reviewing the planning decisions of cities and counties, the Board is instructed to
recognize “the broad range of discretion that may be exercised by counties and cities” and

to “grant deference to counties and cities in how they plan for growth.”® However, the

2RCW 36.70A.320(2) provides: [Except when city or county is subject to a Determination of Invaiidity] the
burden is on the petitioner to demonstrate that any action taken by a state agency, county, or city under this
chapter is not in compliance with the requirements of this chapter.

> RCW 36.70A.280, RCW 36.70A.302

* RCW 36.70A.290(1)

> RCW 36.70A.320(3)

® RCW 36.70A.320(3)

’ City of Arlington v. CPSGMHB, 162 Wn.2d 768, 778, 193 P.3d 1077 (2008)(Citing to Dept. of Ecology v. PUD
District No. 1 of Jefferson County, 121 Wn.2d 179, 201, 849 P.2d 646 1993); See also, Swinomish Tribe, et al
v. WWGMHB, 161 Wn.2d 415, 423-24, 166 P.3d 1198 (2007); Lewis County v. WWGMHB, 157 Wn.2d 488,
497-98, 139 P.3d 1096 (2006).

8 RCW 36.70A.3201 provides, in relevant part: In recognition of the broad range of discretion that may be
exercised by counties and cities consistent with the requirements of this chapter, the legislature intends for the
boards to grant deference to counties and cities in how they plan for growth, consistent with the requirements
and goals of this chapter. Local comprehensive plans and development regulations require counties and cities
to balance priorities and options for action in full consideration of local circumstances. The legislature finds that
while this chapter requires local planning to take place within a framework of state goals and requirements, the
ultimate burden and responsibility for planning, harmonizing the planning goals of this chapter, and

implementing a county's or city's future rests with that community.
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jurisdiction’s actions are not boundless; their actions must be consistent with the goals and
requirements of the GMA.°

Thus, the burden is on Petitioners to overcome the presumption of validity and demonstrate
that the action taken by the County is clearly erroneous in light of the goals and
requirements of the GMA.

Jurisdiction

The Board finds that the Petition for Review was timely filed pursuant to RCW
36.70A.290(2); that Petitioners have standing to appear before the Board pursuant to RCW
36.70A.280(2), and; that the Board has jurisdiction over the subject matter of the petition
pursuant to RCW 36.70A.280(1).

V. STATEMENT OF THE ISSUES

1. Did Spokane County fail to implement and comply with the Growth Management Act,
36.70A RCW, when it approved 09-CPA-01 by creating a 5-acre High Density
Residential land use area within the urban growth area that (a) was in conflict with
the character of the neighborhood, as required by RCW 36.70A.070(2) and (b) was
otherwise inconsistent with and failed to implement the goals of the GMA, including
RCW 36.70A.020(1), (12)?

2. Did Spokane County violate RCW 36.70A.070 (internal consistency and other
specific requirements for a Comp Plan), RCW 36.70A.210 (consistency with CPPs),
and RCW 36.70A.020 (comprehensive plans to be guided by Act's goals) and fail to
take action consistent with the requirements and provisions of the Spokane County
Comprehensive Plan, including the goals and policies contained in sections UL.2,

UL.7, T.1, and T.2, the Countywide Planning Policies, and other applicable County

° King County v. CPSGMHB, 142 Wn.2d 543, 561, 14 P.2d 133 (2000)(Local discretion is bounded by the
goals and requirements of the GMA). See also, Swinomish, 161 Wn.2d at 423-24. In Swinomish the Supreme
Court stated: The amount [of deference] is neither unlimited nor does it approximate a rubber stamp. It
requires the Board to give the [jurisdiction’s] actions a “critical review” and is a “more intense standard of

review” than the arbitrary and capricious standard. /d. at 435, Fn.8.
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development regulations when it approved 09-CPA-01 by creating a 5-acre area
zoned as High Density Residential that: (a) altered the character of the
neighborhood, (b) was isolated from similarly-zoned properties, (c) allowed expanded
high-density residential development in the urban area without a demonstrated need,
and (d) failed to provide adequate access and transportation services?

3. Does 09-CPA-01 substantially interfere with the fulfillment of the goals of the Growth
Management Act, including RCW 36.70A.020(1), (12), such that the enactment at
issue should be held invalid pursuant to RCW 36.70A.3027?

IV. DISCUSSION OF THE ISSUES
o Statutes
RCW 36.70A.070(2) requires that each comprehensive plan shall include a “housing
element ensuring the vitality and character of established residential neighborhoods” and
that includes inter alia “a statement of goals, policies, objectives, and mandatory provisions
for the preservation, improvement, and development of housing, including single-family

residences.”

RCW 36.70A.020 sets forth 13 planning goals that shall be used to guide the development
of comprehensive plans and development regulations. Three of the planning goals pertinent
here are as follows:

(1) Urban growth. Encourage development in urban areas where adequate
public facilities and services exist or can be provided in an efficient manner.

(4) Housing. Encourage the availability of affordable housing to all economic
segments of the population of this state, promote a variety of residential
densities and housing types, and encourage preservation of existing housing
stock.

(12) Public facilities and services. Ensure that those public facilities and
services necessary to support development shall be adequate to serve the
development at the time the development is available for occupancy and use
without decreasing current service levels below locally established minimum
standards.
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RCW 36.70A.070 provides that the Comprehensive Plan “shall be an internally consistent
document and all elements shall be consistent with the future land use map.” "Consistency”
means that no feature of a plan or regulation is incompatible with any other feature of a plan
or regulation, and consistency is indicative of a capacity for orderly integration or operation
with other elements in a system.® Differing parts of the Comprehensive Plan (CP)‘ must fit
together so that no one feature precludes the achievement of any other.'" Under RCW
36.70A.070(6), the CP Transportation Element must implement, and be consistent with, the
Land Use Element.

RCW 36.70A.210 provides in pertinent part as follows:

a "county-wide planning policy” is a written policy statement or statements
used solely for establishing a county-wide framework from which county and
city comprehensive plans are developed and adopted pursuant to this chapter.
This framework shall ensure that city and county comprehensive plans are
consistent as required in RCW 36.70A.100.

RCW 36.70A.100 requires the comprehensive plan of each county or city to be coordinated

with, and consistent with, the comprehensive plans of other counties or cities with which

there are common borders or related regional issues.

RCW 36.70A.302(1) provides as follows:

A board may determine that part or all of a comprehensive plan or
development regulations are invalid if the board:

(a) Makes a finding of noncompliance and issues an order of remand under
RCW 36.70A.300;

(b) Includes in the final order a determination, supported by findings of fact
and conclusions of law, that the continued validity of part or parts of the plan or
regulation would substantially interfere with the fulfillment of the goals of this
chapter; and

% Former WAC 365-195-210.

" WAC 365-196-500.
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(c) Specifies in the final order the particular part or parts of the plan or
regulation that are determined to be invalid, and the reasons for their invalidity.
o Issue1
Petitioners allege in this issue that the adoption of this Comprehensive Plan future land use
map amendment (09-CPA-01) created a High Density Residential area that conflicts with
the character of the neighborhood contrary to the requirement in RCW 36.70A.070(2) to
include a Housing Element “ensuring the vitality and character of established residential
neighborhoods.” Petitioners further allege a failure to implement GMA's Planning Goals.
Respondent and Intervenors argue that this is an attempt to litigate the adequacy of the
County's Housing Element adopted in 2001 and as such represents an untimely collateral
attack. Respondent/intervenors further argue that this map amendment is consistent with

the goals and provisions of the Housing Element.

RCW 36.70A.290(2) provides that Petitions for Review must be filed with the Growth
Management Hearings Board within 60 days after publication of the County’s legislative
action. Moreover, the Board’s jurisdiction is limited to issues presented in the Statement of
Issues, as modified by any prehearing order.'? Here, the sub-issue relating to GMA Goals
compliance is addressed in the Issue 2 analysis below. Otherwise, Petitioner’s Issue 1 is
narrowly focused on the GMA requirements in RCW 36.70A.070(2) for including an
adequate Housing Element in the Comprehensive Plan. Petitioners cannot challenge the
adequacy of Spokane County’s 2001 Housing Element at this time. Thus, Petitioners have

not carried their burden of proof as to the Housing Element aspects of Issue 1.

o Issue 2:
Petitioners assert that the County’s adoption of Resolution 9-1148 (09-CPA-01) created an
internal Comprehensive Plan inconsistency relating to inadequate access, connectivity, and
traffic infrastructure. Spokane County and Intervenors argue that traffic impacts will be

subsequently reviewed and mitigated during the site-specific land use approval process and

2 RCW 36.70A.290(1).
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will be required to meet traffic concurrency at that later point in time. That is all that the GMA

requires, according to the County and Intervenors.

One of the most fundamental policies of the Growth Management Act is to promote the
public’s interest in the conservation and wise use of our lands by requiring coordinated and
comprehensive planning.’ Capital facilities planning, land use planning, and financial
planning are inextricably linked and must be coordinated and consistent to ensure that
necessary public facilities (including transportation) shall be adequate at the time the
development is available for occupancy and use without decreasing current service levels

below locally established minimum standards.**

In order to have adequate public facilities at the time the development is available for
occupancy and use, capital facilities planning must be done well before the start of on-the-
ground development activities. Advance planning identifies transportation improvements or
strategies that must be made concurrent with the development to prevent levels of service
from declining below standards.'® The GMA requires counties to forecast capital facilities
needs at least six years into the future with a plan that will finance capital facilities within
projected funding capacities and clearly identifies sources of public money for such
purposes.’® Moreover, Counties must reassess the land use element if probable funding
falls short of meeting existing needs."” All proposed amendments to the future land use map
must be evaluated for consistency with the capital facilities element and multi-year

transportation financing plan.®

By its very nature, capital facilities planning must be done at the PLAN approval stage as
opposed to the PROJECT approval stage in order to effectively provide for the necessary

lead time and identification of probable funding sources, and also to inform decision makers

3 RCW 36.70A.010.

" RCW 36.70A.020(12); RCW 36.70A.030(12); RCW 36.70A.070.
> RCW 36.70A.070(6)(b).

'® RCW 36.70A.070(3).

" RCW 36.70A.070(3)(e).

'8 RCW 36.70A.070 (preamble); RCW 36.70A.070(6)(a)(iv); RCW 36.70A.070(3)(e).
FINAL DECISION AND ORDER

Case No. 10-1-0010 Growth Managemem Hearings Board
September 3, 2010 319 7" Avenue SE, Suite 103
Page 8 of 14 P.O. Box 40953

Olympia, Washington 98504-0953
Phone: 360-586-0260%
Fax: 360-664-8975




© 00 NO OGO AE WN -

W W W N DNNDNDNDNDNDNDDNN = @ o w o e e om o= b
N = © © 0 ~N O Gt & W N =2 O W 0O ~N O O & WOWNN =20

and the public as they consider the public infrastructure impacts of proposed
comprehensive plan amendments. While specific project details will not necessarily be
known at the Plan approval stage, some overall forecasting can be done based on
reasonable planning assumptions and current development regulations. Advance planning
identifies the public facility needs which then become inputs to the multiyear financing plan
required by RCW 36.70A.070(3) and .070(6). Thus, capital facility funding and scheduling
issues need to be evaluated at the time the future land use map is amended. The
cumulative effects must also be considered,'® and map amendments must conform to all

other GMA standards and requirements.?°

Spokane County’s Comprehensive Plan sets forth the following goals and policies relating

to adequate public infrastructure to support new development:

Goal UL.7 Guide efficient development patterns by locating residential
development in areas where facilities and services can be
provided in a cost-effective and timely fashion.

Policy UL.2.11 Promote linkage of developments with open space, parks
natural areas and street connections.

Policy UL.2.16 Encourage the location of medium and high density
residential categories near commercial areas and public
open spaces and on sites with good access to major
arterials.

Policy UL.2.20 Encourage new developments, including multifamily
projects, to be arranged in a pattern of connecting streets
and blocks to allow people to get around easily by foot,
bicycle, bus or car.

Goal T.2 Provide transportation system improvements concurrent
with new development and consistent with adopted land

YRCwW 36.70A.130(2)(b). Early consideration of cumulative effects is also consistent with legislation providing
for SEPA/GMA integration and regulatory reform by streamlining project review and requiring a broad
consideration of land use decision impacts at earlier points in the planning process. See RCW Chapter 43.21C
and RCW Chapter 36.70B.
% RCW 36.70A.130(1)(d).
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use and transportation plans.

Policy T.2.2 Transportation improvements needed to serve new development
shall be in place at the time new development impacts occur. If
this is not feasible, then a financial commitment, consistent with the
capital facilities plan, shall be made to complete the improvement
within six years.

Policy T.2.3 Transportation improvements shall be consistent with land use
plans, capital funding and other planning elements.
In the present case, the challenged action is a future land use map amendment that
reclassifies approximately five acres of land from Low Density Residential to High Density

Residential %'

This land use map amendment will facilitate the development of a 120 unit
multi-family apartment complex.?? Spokane County’s Cumulative Impacts Analysis for urban
transportation impacts states that there is a potential increase of 960 trips per day,?* and a
cursory roadway capacity evaluation indicated that the new apartment complex will generate
up to 1,050 trips per day.?* The sole access to this proposed development is on Dakota
Street, a dead end, local access road serving a group of existing single-family and duplex
residences.?® Dakota Street has no sidewalks, and the narrow roadway is currently used by

pedestrians, including children and a disabled resident in a wheelchair. %

There is no evidence in the record that Spokane County’s Capital Facilities Plan or
Transportation Improvement Plan has considered whether public facilities will be adequate
at the time this proposed development is available for occupancy and use, as the GMA

requires. Spokane County simply states that traffic impacts will be studied later, at the

! petitioners’ Prehearing Brief, Exhibit A, Spokane County Findings of Fact and Decision (Resolution 9-1148,
Dec 31, 2009), page 13.

Petmoners Prehearing Brief, Exhibit C, Spokane County Staff Report for File No. 09-CPA-01, page 3.

Petltloners Prehearing Brief, Exhibit F, Cumulative Impacts Analysis for File No. 09-CPA-01, Table 5.

* Intervenors’ Hearing on the Merits Brief, Attachment AR 000355, Intermountain Transportation Solutions,
LLC Letter, (Dec. 8, 2009).

% petitioners’ Prehearing Brief, Exhibit C, Spokane County Staff Report for File No. 09-CPA-01, page 3. /d.,
Exhlblt I, Spokane County Planning Commission Findings of Fact and Recommendation, page 3.

% petitioners’ Prehearing Brief, Exhibit |, Spokane County Planning Commission Findings of Fact and

Recommendation, page 3; /d., Exhibit G public comment letters, page 11.
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project level review: “[w}hen a specific project is proposed, the County Engineering
Department will require the applicant to submit a detailed traffic analysis so that a
determination can be made as to what the appropriate mitigation measures may be.”?’ But
this approach does not comport with the GMA because it delays capital facilities planning
until the time of a site-specific development application — after the land use map has been
amended to facilitate the proposed project - thereby depriving County decision makers from

having important information to inform their land use mapping decision.

However, there is evidence in the record that public facilities, particularly transportation, will
not be adequate to serve the proposed development.?® The Spokane County Planning
Commission voted unanimously to recommend denial of this land use map amendment due
to inadequate transportation facilities and adverse impacts on the existing Dakota Street
residents.?® One planning commissioner stated that “access issues could be disastrous.”*
The Planning Commission specifically found that this proposal is inconsistent with
Comprehensive Plan goals and policies UL.2.16, UL.7, T.2, and T.2.2.3" The County
Commissioners made no findings that overruled or rejected these specific inconsistency

findings by the Planning Commission.

Moreover, there is no evidence in the record that the County evaluated the adequacy of
necessary public facilities for the proposed development in accordance with RCW

36.70A.020(12). The County also failed to consider arrangements to allow people to get

7 petitioners’ Prehearing Brief, Exhibit A, Findings of Fact and Decision (Resolution 9-1148, Dec. 31, 2009),
page 6; /d., Exhibit C, Spokane County Staff Report for File No. 09-CPA-01, page 6.

® The Planning Commission also had some concerns about potential school overcrowding and impacts on the
Mead Schoot District. Petitioners’ Prehearing Brief, Exhibit H, Spokane County Planning Commission Minutes
gOct. 15, 2009), page 3.

® Petitioners’ Prehearing Brief, Exhibit I, Spokane County Planning Commission Findings of Fact and
Recommendation, page 1, 3.
% petitioners’ Prehearing Brief, Exhibit H, Spokane County Planning Commission Minutes (Oct. 15, 2009),
age 3.

' Petitioners’ Prehearing Brief, Exhibit |, Spokane County Planning Commission Findings of Fact and

Recommendation, page 3.
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around easily by foot, bicycle, bus or car as per Comprehensive Plan Policy UL.2.20.%
There is an absence of evidence that the County considered County-Wide Planning
Transportation Policy 11, which provides that the County shall address land use
designations that are supportive of and compatible with public transportation such as

pedestrian friendly and nonmotorized design.*

Thus, the decision of the County Commissioners to approve land use map amendment 09-
CPA-01 is not supported by substantial evidence. The map amendment is incompatible with
other features of the Comprehensive Plan and precludes achievement of other
Comprehensive Plan Elements. The Board must conclude that the land use map
amendment is not consistent with other elements of the Comprehensive Plan, in violation of
RCW 36.70A.070. Further, the map amendment was not guided by GMA Planning Goal
12, which is to ensure that necessary public facilities shall be adequate at the time the
development is available for occupancy and use without decreasing current service levels

below locally established minimum standards.

Conclusion: Spokane County’s adoption of land use map amendment 09-CPA-01 is
inconsistent with the goals and policies of the Comprehensive Plan, including goals and
policies UL.2.16, UL.7, T.2, and T.2.2, the Capital Facilities Element, and the Transportation
Element. Therefore, the land use map amendment created an internal inconsistency within
the Comprehensive Plan in violation of RCW 36.70A.070. The action by Spokane County to
approve land use map amendment 09-CPA-01 is clearly erroneous in view of the entire ‘
record before the Board and in light of the goals and requirements of the Growth

Management Act.

3 As a Transportation Sub-Element, the GMA requires consideration of “planned improvements for pedestrian and
bicycle facilities and corridors that address and encourage enhanced community access and promote healthy lifestyles.”
RCW 36.70A.070(6)(a)(vii).

33 County-Wide Planning Policies under RCW 36.70A.210 are binding on the County. King County v. Central Puget
Sound Growth Management Hearings Board et al., 138 Wn.2d 161, 175 (1999).

¥ RCW 36.70A.020(12).
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o Issue3
Petitioners request entry of a determination of invalidity to preclude development vesting
contrary to GMA’s substantive planning requirements. Respondent/Intervenors argue there
can be no invalidity because the County has complied and because continued validity will

not substantially interfere with any GMA Goals.

The Board makes a finding of noncompliance and issues an order of remand under RCW
36.70A.300. The Board makes findings of fact and conclusions of law as follows: Thereis a
real risk of vesting of GMA non-compliant development contrary to GMA'’s policies, goals,
and provisions in that land use map amendment 09-CPA-01 is inconsistent with the goals
and policies of the Comprehensive Plan, including goals and policies UL.2.16, UL.7, T.2,
and T.2.2, the Capital Facilities Element, and the Transportation Element. The Board finds,
concludes, and determines that the continued validity of Comprehensive Plan Amendment
09-CPA-01 would substantially interfere with the fulfillment of the goals of the GMA,
including but not limited to Goals 1, 3, 4, and 12 in RCW 36.70A.020, by promoting GMA
non-compliant development that could unalterably impact the community without adequate
provision of necessary public facilities and services affecting public health and safety, and
therefore for the above-stated reasons, Comprehensive Plan Amendment 09-CPA-01 is

determined to be invalid.

V. ORDER
Based on the foregoing, the Board determines that Spokane County’s adoption of
Comprehensive Plan Amendment 09-CPA-01 in Resolution 9-1148 was clearly erroneous
and not in compliance with the Growth Management Act. The Board determines that the
Spokane County land use map amendment adopted by 09-CPA-01 is invalid. This matter is
remanded to Spokane County to take action to achieve compliance with the Growth
Management Act.

The following schedule for compliance, briefing and hearing shall apply:
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C
C

Item Date Due

Compliance Due January 3, 2011
Compliance Report/Statement of Actions Taken to January 10, 2011
Comply and Index to Compliance Record

Objections to a Finding of Compliance January 20, 2011
Response to Objections January 31, 2011
Compliance Hearing February 8, 2011
360 407-3780 pin 102713# 10:00 a.m.

Entered this 3™ day of September, 2010.

Raymond L. Paolella, Board Member

Joyce Mulliken, Board Member

Dave Earling, Board Member
Pursuant to RCW 36.70A.300 this is a final order of the Board.

Reconsideration. Pursuant to WAC 242-02-832, you have ten (10) days from the mailing of this
Order to file a petition for reconsideration. Petitions for reconsideration shall follow the format set out
in WAC 242-02-832. The original and three copies of the petition for reconsideration, together with
any argument in support thereof, should be filed by mailing, faxing or delivering the document
directly to the Board, with a copy to all other parties of record and their representatives. Filing
means actual receipt of the document at the Board office. RCW 34.05.010(6), WAC 242-02-330.
The filing of a petition for reconsideration is not a prerequisite for filing a petition for judicial review. A
response to a Motion for Recgonsideration must be filed within 5 days of the filing of the motion.

Judicial Review. Any party aggrieved by a final decision of the Board may appeal the decision to
superior court as provided by RCW 36.70A.300(5). Proceedings for judicial review may be instituted
by filing a petition in superior court according to the procedures specified in chapter 34.05 RCW,
Part V, Judicial Review and Civil Enforcement. The petition for judicial review of this Order shall be
filed with the appropriate court and served on the Board, the Office of the Attorney General, and all
parties within thirty days after service of the final order, as provided in RCW 34.05.542. Service on
the Board may be accomplished in person, by fax or by mail, but service on the Board means actual
receipt of the document at the Board office within thirty days after service of the final order.

Service. This Order was served on you the day it was deposited in the United States mail. RCW
34.05.010(19).
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RCW 36.70A.070
Comprehensive plans — Mandatory elements.

The comprehensive plan of a county or city that is required or chooses to plan under RCW 36.70A.040
shall consist of a map or maps, and descriptive text covering objectives, principles, and standards used
to develop the comprehensive plan. The plan shall be an internally consistent document and all
elements shall be consistent with the future land use map. A comprehensive plan shall be adopted and
amended with public participation as provided in RCW 36.70A.140.

Each comprehensive plan shall include a plan, scheme, or design for each of the following:

(1) A land use element designating the proposed general distribution and general location and
extent of the uses of land, where appropriate, for agriculture, timber production, housing, commerce,
industry, recreation, open spaces, general aviation airports, public utilities, public facilities, and other
land uses. The land use element shall include population densities, building intensities, and estimates
of future population growth. The land use element shall provide for protection of the quality and quantity
of groundwater used for public water supplies. Wherever possible, the land use element should
consider utilizing urban planning approaches that promote physical activity. Where applicable, the land
use element shall review drainage, flooding, and storm water run-off in the area and nearby
jurisdictions and provide guidance for corrective actions to mitigate or cleanse those discharges that
pollute waters of the state, including Puget Sound or waters entering Puget Sound.

(2) A housing element ensuring the vitality and character of established residential neighborhoods
that: (a) Includes an inventory and analysis of existing and projected housing needs that identifies the
number of housing units necessary to manage projected growth; (b) includes a statement of goals,
policies, objectives, and mandatory provisions for the preservation, improvement, and development of
housing, including single-family residences; (c) identifies sufficient land for housing, including, but not
limited to, government-assisted housing, housing for low-income families, manufactured housing,
multifamily housing, and group homes and foster care facilities; and (d) makes adequate provisions for
existing and projected needs of all economic segments of the community.

(3) A capital facilities plan element consisting of: (a) An inventory of existing capital facilities owned
by public entities, showing the locations and capacities of the capital facilities; (b) a forecast of the
future needs for such capital facilities; (c) the proposed locations and capacities of expanded or new
capital facilities; (d) at least a six-year plan that will finance such capital facilities within projected
funding capacities and clearly identifies sources of public money for such purposes; and (e) a
requirement to reassess the land use element if probable funding falls short of meeting existing needs
and to ensure that the land use element, capital facilities plan element, and financing plan within the
capital facilities plan element are coordinated and consistent. Park and recreation facilities shall be
included in the capital facilities plan element.

(4) A utilities element consisting of the general location, proposed location, and capacity of all
existing and proposed utilities, including, but not limited to, electrical lines, telecommunication lines, and
natural gas lines.

(5) Rural element. Counties shall include a rural element including lands that are not designated for
urban growth, agriculture, forest, or mineral resources. The following provisions shall apply to the rural
element:

(a) Growth management act goals and local circumstances. Because circumstances vary from
county to county, in establishing patterns of rural densities and uses, a county may consider local
circumstances, but shall develop a written record explaining how the rural element harmonizes the

http://apps.leg.wa.gov/RCW/default.aspx?cite=36.70A.070 51712015
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planning goals in RCW 36.70A.020 and meets the requirements of this chapter.

(b) Rural development. The rural element shall permit rural development, forestry, and agriculture in
rural areas. The rural element shall provide for a variety of rural densities, uses, essential public
facilities, and rural governmental services needed to serve the permitted densities and uses. To
achieve a variety of rural densities and uses, counties may provide for clustering, density transfer,
design guidelines, conservation easements, and other innovative techniques that will accommodate
appropriate rural densities and uses that are not characterized by urban growth and that are consistent
with rural character.

(c) Measures govemning rural development. The rural element shall include measures that apply to
rural development and protect the rural character of the area, as established by the county, by:

(i) Containing or otherwise controlling rural development;
(i) Assuring visual compatibility of rural development with the surrounding rural area;

(iii) Reducing the inappropriate conversion of undeveloped land into sprawling, low-density
development in the rural area;

(iv) Protecting critical areas, as provided in RCW 36.70A.060, and surface water and groundwater
resources; and

(v) Protecting against conflicts with the use of agricultural, forest, and mineral resource lands
designated under RCW 36.70A.170.

(d) Limited areas of more intensive rural development. Subject to the requirements of this
subsection and except as otherwise specifically provided in this subsection (5)(d), the rural element
may allow for limited areas of more intensive rural development, including necessary public facilities
and public services to serve the limited area as follows:

(i) Rural development consisting of the infill, development, or redevelopment of existing commercial,
industrial, residential, or mixed-use areas, whether characterized as shoreline development, villages,
hamlets, rural activity centers, or crossroads developments.

(A) A commercial, industrial, residential, shoreline, or mixed-use area shall be subject to the
requirements of (d)(iv) of this subsection, but shall not be subject to the requirements of (c)(ii) and (iii)
of this subsection.

(B) Any development or redevelopment other than an industrial area or an industrial use within a
mixed-use area or an industrial area under this subsection (5)(d)(i) must be principally designed to
serve the existing and projected rural population.

(C) Any development or redevelopment in terms of building size, scale, use, or intensity shall be
consistent with the character of the existing areas. Development and redevelopment may include
changes in use from vacant land or a previously existing use so long as the new use conforms to the
requirements of this subsection (5);

(ii) The intensification of development on lots containing, or new development of, small-scale
recreational or tourist uses, including commercial facilities to serve those recreational or tourist uses,
that rely on a rural location and setting, but that do not include new residential development. A small-
scale recreation or tourist use is not required to be principally designed to serve the existing and
projected rural population. Public services and public facilities shall be limited to those necessary to
serve the recreation or tourist use and shall be provided in a manner that does not permit low-density
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sprawl;

(ii) The intensification of development on lots containing isolated nonresidential uses or new
development of isolated cottage industries and isolated small-scale businesses that are not principally
designed to serve the existing and projected rural population and nonresidential uses, but do provide
job opportunities for rural residents. Rural counties may allow the expansion of small-scale businesses
as long as those small-scale businesses conform with the rural character of the area as defined by the
local government according to RCW 36.70A.030(15). Rural counties may also allow new small-scale
businesses to utilize a site previously occupied by an existing business as long as the new small-scale
business conforms to the rural character of the area as defined by the local government according to
RCW 36.70A.030(15). Public services and public facilities shall be limited to those necessary to serve
the isolated nonresidential use and shall be provided in a manner that does not permit low-density
sprawl;

(iv) A county shall adopt measures to minimize and contain the existing areas or uses of more
intensive rural development, as appropriate, authorized under this subsection. Lands included in such
existing areas or uses shall not extend beyond the logical outer boundary of the existing area or use,
thereby allowing a new pattern of low-density sprawl. Existing areas are those that are clearly
identifiable and contained and where there is a logical boundary delineated predominately by the built
environment, but that may also include undeveloped lands if limited as provided in this subsection. The
county shall establish the logical outer boundary of an area of more intensive rural development. In
establishing the logical outer boundary, the county shall address (A) the need to preserve the character
of existing natural neighborhoods and communities, (B) physical boundaries, such as bodies of water,
streets and highways, and land forms and contours, (C) the prevention of abnormally irregular
boundaries, and (D) the ability to provide public facilities and public services in a manner that does not
permit low-density sprawl;

(v) For purposes of (d) of this subsection, an existing area or existing use is one that was in
existence:

(A) On July 1, 1990, in a county that was initially required to plan under all of the provisions of this
chapter,

(B) On the date the county adopted a resolution under RCW 36.70A.040(2), in a county that is
planning under all of the provisions of this chapter under RCW 36.70A.040(2); or

(C) On the date the office of financial management certifies the county's population as provided in
RCW 36.70A.040(5), in a county that is planning under all of the provisions of this chapter pursuant to
RCW 36.70A.040(5).

(e) Exception. This subsection shall not be interpreted to permit in the rural area a major industrial
development or a master planned resort unless otherwise specifically permitted under RCW
36.70A.360 and 36.70A.365.

(6) A transportation element that implements, and is consistent with, the land use element.

(a) The transportation element shall include the following subelements:

(i) Land use assumptions used in estimating travel;

(i) Estimated traffic impacts to state-owned transportation facilities resulting from land use
assumptions to assist the department of transportation in monitoring the performance of state facilities,

to plan improvements for the facilities, and to assess the impact of land-use decisions on state-owned
transportation facilities;
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(ii) Facilities and services needs, including:

(A) An inventory of air, water, and ground transportation facilities and services, including transit
alignments and general aviation airport facilities, to define existing capital facilities and travel levels as a
basis for future planning. This inventory must include state-owned transportation facilities within the city
or county's jurisdictional boundaries;

(B) Level of service standards for all locally owned arterials and transit routes to serve as a gauge to
judge performance of the system. These standards should be regionally coordinated;

(C) For state-owned transportation facilities, level of service standards for highways, as prescribed
in chapters 47.06 and 47.80 RCW, to gauge the performance of the system. The purposes of reflecting
level of service standards for state highways in the local comprehensive plan are to monitor the
performance of the system, to evaluate improvement strategies, and to facilitate coordination between
the county's or city's six-year street, road, or transit program and the office of financial management's
ten-year investment program. The concurrency requirements of (b) of this subsection do not apply to
transportation facilities and services of statewide significance except for counties consisting of islands
whose only connection to the mainland are state highways or ferry routes. In these island counties,
state highways and ferry route capacity must be a factor in meeting the concurrency requirements in (b)
of this subsection;

(D) Specific actions and requirements for bringing into compliance locally owned transportation
facilities or services that are below an established level of service standard;

(E) Forecasts of traffic for at least ten years based on the adopted land use plan to provide
information on the location, timing, and capacity needs of future growth;

(F) Identification of state and local system needs to meet current and future demands. Identified
needs on state-owned transportation facilities must be consistent with the statewide multimodal
transportation plan required under chapter 47.06 RCW;

(iv) Finance, including:
(A) An analysis of funding capability to judge needs against probable funding resources,

(B) A multiyear financing plan based on the needs identified in the comprehensive plan, the
appropriate parts of which shall serve as the basis for the six-year street, road, or transit program
required by RCW 35.77.010 for cities, RCW 36.81.121 for counties, and RCW 35.58.2795 for public
transportation systems. The multiyear financing plan should be coordinated with the ten-year
investment program developed by the office of financial management as required by RCW 47.05.030;

(C) If probable funding falls short of meeting identified needs, a discussion of how additional funding
will be raised, or how land use assumptions will be reassessed to ensure that level of service standards
will be met;

(v) Intergovernmental coordination efforts, including an assessment of the impacts of the
transportation plan and land use assumptions on the transportation systems of adjacent jurisdictions;

(vi) Demand-management strategies;
(vii) Pedestrian and bicycle component to include collaborative efforts to identify and designate

planned improvements for pedestrian and bicycle facilities and corridors that address and encourage
enhanced community access and promote healthy lifestyles.
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(b) After adoption of the comprehensive plan by jurisdictions required to plan or who choose to plan
under RCW 36.70A.040, local jurisdictions must adopt and enforce ordinances which prohibit
development approval if the development causes the level of service on a locally owned transportation
facility to decline below the standards adopted in the transportation element of the comprehensive plan,
unless transportation improvements or strategies to accommodate the impacts of development are
made concurrent with the development. These strategies may include increased public transportation
service, ride sharing programs, demand management, and other transportation systems management
strategies. For the purposes of this subsection (6), "concurrent with the development" means that
improvements or strategies are in place at the time of development, or that a financial commitment is in
place to complete the improvements or strategies within six years.

(c) The transportation element described in this subsection (6), the six-year plans required by RCW
35.77.010 for cities, RCW 36.81.121 for counties, and RCW 35.58.2795 for public transportation
systems, and the ten-year investment program required by RCW 47.05.030 for the state, must be
consistent.

(7) An economic development element establishing local goals, policies, objectives, and provisions
for economic growth and vitality and a high quality of life. The element shall include: (a) A summary of
the local economy such as population, employment, payroll, sectors, businesses, sales, and other
information as appropriate; (b) a summary of the strengths and weaknesses of the local economy
defined as the commercial and industrial sectors and supporting factors such as land use,
transportation, utilities, education, workforce, housing, and natural/cultural resources; and (c) an
identification of policies, programs, and projects to foster economic growth and development and to
address future needs. A city that has chosen to be a residential community is exempt from the
economic development element requirement of this subsection.

(8) A park and recreation element that implements, and is consistent with, the capital facilities plan
element as it relates to park and recreation facilities. The element shall include: (a) Estimates of park
and recreation demand for at least a ten-year period; (b) an evaluation of facilities and service needs;
and (c) an evaluation of intergovernmental coordination opportunities to provide regional approaches
for meeting park and recreational demand.

(9) It is the intent that new or amended elements required after January 1, 2002, be adopted
concurrent with the scheduled update provided in RCW 36.70A.130. Requirements to incorporate any
such new or amended elements shall be null and void until funds sufficient to cover applicable local
government costs are appropriated and distributed by the state at least two years before local
government must update comprehensive plans as required in RCW 36.70A.130.

[2010 1st sp.s. ¢ 26 § 6; 2005 ¢ 360 § 2; (2005 c 477 § 1 expired August 31, 2005); 2004 ¢ 196 § 1,
2003 ¢ 152 § 1. Prior: 2002 ¢ 212§ 2; 2002 ¢ 154 § 2, 1998 ¢ 171 § 2; 1997 ¢ 429 § 7, 1996 ¢ 239 § 1,
prior: 1995 ¢ 400 § 3; 1995 ¢ 377 § 1; 1990 1stex.s. c 17 § 7]

Notes:

Expiration date -- 2005 ¢ 477 § 1: "Section 1 of this act expires August 31, 2005." [2005 c 477 §
3]

Effective date -- 2005 ¢ 477: "This act is necessary for the immediate preservation of the public
peace, health, or safety, or support of the state government and its existing public institutions, and
takes effect immediately [May 13, 2005]." [2005 ¢ 477 § 2.]

Findings -- Intent -- 2005 ¢ 360: "The legislature finds that regular physical activity is essential to
maintaining good health and reducing the rates of chronic disease. The legislature further finds that
providing opportunities for walking, biking, horseback riding, and other regular forms of exercise is
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best accomplished through collaboration between the private sector and local, state, and institutional
policymakers. This collaboration can build communities where people find it easy and safe to be
physically active. It is the intent of the legislature to promote policy and planning efforts that increase
access to inexpensive or free opportunities for regular exercise in all communities around the

state.” [2005 ¢ 360 § 1.]

Prospective application -- 1997 ¢ 429 §§ 1-21: See note following RCW 36.70A.3201.
Severability -- 1997 ¢ 429: See note following RCW 36.70A.3201.

Construction -- Application -- 1995 ¢ 400: "A comprehensive plan adopted or amended before
May 16, 1995, shall be considered to be in compliance with RCW 36.70A.070 or 36.70A.110, as in
effect before their amendment by this act, if the comprehensive plan is in compliance with RCW
36.70A.070 and 36.70A.110 as amended by this act. This section shall not be construed to alter the
relationship between a countywide planning policy and comprehensive plans as specified under
RCW 36.70A.210.

As to any appeal relating to compliance with RCW 36.70A.070 or 36.70A.110 pending before a
growth management hearings board on May 16, 1995, the board may take up to an additional ninety
days to resolve such appeal. By mutual agreement of all parties to the appeal, this additional ninety-
day period may be extended." [1995 ¢ 400 § 4.]

Effective date -- 1995 c 400: See note following RCW 36.70A.040.
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RCW 36.70A.280
Growth management hearings board — Matters subject to review.
(Effective until December 31, 2020.)

(1) The growth management hearings board shall hear and determine only those petitions alleging
either:

(a) That, except as provided otherwise by this subsection, a state agency, county, or city planning
under this chapter is not in compliance with the requirements of this chapter, chapter 90.58 RCW as it
relates to the adoption of shoreline master programs or amendments thereto, or chapter 43.21C RCW
as it relates to plans, development regulations, or amendments, adopted under RCW 36.70A.040 or
chapter 90.58 RCW. Nothing in this subsection authorizes the board to hear petitions alleging
noncompliance with *RCW 36.70A.5801;

(b) That the twenty-year growth management planning population projections adopted by the office
of financial management pursuant to RCW 43.62.035 should be adjusted;

(c) That the approval of a work plan adopted under RCW 36.70A.735(1)(a) is not in compliance with
the requirements of the program established under RCW 36.70A.710;

(d) That regulations adopted under RCW 36.70A.735(1)(b) are not regionally applicable and cannot
be adopted, wholly or partially, by another jurisdiction;

(e) That a department certification under RCW 36.70A.735(1)(c) is erroneous; or
(f) That a department determination under RCW 36.70A.060(1)(d) is erroneous.

(2) A petition may be filed only by: (a) The state, or a county or city that plans under this chapter; (b)
a person who has participated orally or in writing before the county or city regarding the matter on
which a review is being requested; (c) a person who is certified by the governor within sixty days of
filing the request with the board; or (d) a person qualified pursuant to RCW 34.05.530.

(3) For purposes of this section "person” means any individual, partnership, corporation, association,
state agency, governmental subdivision or unit thereof, or public or private organization or entity of any
character.

(4) To establish participation standing under subsection (2)(b) of this section, a person must show
that his or her participation before the county or city was reasonably related to the person's issue as
presented to the board.

(5) When considering a possible adjustment to a growth management planning population projection
prepared by the office of financial management, the board shall consider the implications of any such
adjustment to the population forecast for the entire state.

The rationale for any adjustment that is adopted by the board must be documented and filed with the
office of financial management within ten working days after adoption.

If adjusted by the board, a county growth management planning population projection shall only be
used for the planning purposes set forth in this chapter and shall be known as the "board adjusted
population projection." None of these changes shall affect the official state and county population
forecasts prepared by the office of financial management, which shall continue to be used for state
budget and planning purposes.
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[2014 c 147 § 3; 2011 ¢ 360 § 17; 2010 ¢ 211 § 7; 2008 ¢ 289 § 5: 2003 ¢ 332 § 2; 1996 ¢ 325 § 2;
1995 ¢ 347 § 108; 1994 c 249 § 31; 1991 sp.s. ¢ 32 § 9]

Notes:
*Reviser's note: RCW 36.70A.5801 expired January 1, 2011.

Expiration date -- 2014 ¢ 147 § 3: "Section 3 of this act expires December 31, 2020." [2014 ¢
147 § 4]

Effective date -- Transfer of power, duties, and functions - 2010 ¢ 211: See notes following
RCW 36.70A.250.

Findings -- 2008 ¢ 289: "(1) The legislature recognizes that the implications of a changed climate
will affect the people, institutions, and economies of Washington. The legislature also recognizes that
it is in the public interest to reduce the state's dependence upon foreign sources of carbon fuels that
do not promote energy independence or the economic strength of the state. The legislature finds that
the state, including its counties, cities, and residents, must engage in activities that reduce
greenhouse gas emissions and dependence upon foreign oil.

(2) The legislature further recognizes that: (a) Patterns of land use development influence
transportation-related greenhouse gas emissions and the need for foreign oil; (b) fossil fuel-based
transportation is the largest source of greenhouse gas emissions in Washington; and (c) the state
and its residents will not achieve emission reductions established in *RCW 80.80.020 without a
significant decrease in transportation emissions.

(3) The legislature, therefore, finds that it is in the public interest of the state to provide appropriate
legal authority, where required, and to aid in the development of policies, practices, and
methodologies that may assist counties and cities in addressing challenges associated with
greenhouse gas emissions and our state's dependence upon foreign oil." [2008 ¢ 289 § 1.]

*Reviser's note: RCW 80.80.020 was repealed by 2008 ¢ 14 § 13.

Application -- 2008 ¢ 289: "This act is not intended to amend or affect chapter 353, Laws of
2007." [2008 ¢ 289 § 6.]

Intent -- 2003 ¢ 332: "This act is intended to codify the Washington State Court of Appeals
holding in Wells v. Western Washington Growth Management Hearings Board, 100 Wn. App. 657
(2000), by mandating that to establish participation standing under the growth management act, a
person must show that his or her participation before the county or city was reasonably related to the
person's issue as presented to the growth management hearings board." [2003 ¢ 332 § 1]

Severability -- Effective date -- 1996 ¢ 325: See notes following RCW 36.70A.270.

Finding -- Severability -- Part headings and table of contents not law -- 1995 ¢ 347: See
notes following RCW 36.70A.470.

Severability -- Application -- 1994 ¢ 249: See notes following RCW 34.05.310.
Definitions: See RCW 36.70A.703.

RCW 36.70A.280
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Growth management hearings board — Matters subject to review.
(Effective December 31, 2020.)

(1) The growth management hearings board shall hear and determine only those petitions alleging
either:

(a) That, except as provided otherwise by this subsection, a state agency, county, or city planning
under this chapter is not in compliance with the requirements of this chapter, chapter 90.58 RCW as it
relates to the adoption of shoreline master programs or amendments thereto, or chapter 43.21C RCW
as it relates to plans, development regulations, or amendments, adopted under RCW 36.70A.040 or
chapter 90.58 RCW. Nothing in this subsection authorizes the board to hear petitions alleging
noncompliance with *RCW 36.70A.5801;

(b) That the twenty-year growth management planning population projections adopted by the office
of financial management pursuant to RCW 43.62.035 should be adjusted,;

(c) That the approval of a work plan adopted under RCW 36.70A.735(1)(a) is not in compliance with
the requirements of the program established under RCW 36.70A.710;

(d) That regulations adopted under RCW 36.70A.735(1)(b) are not regionally applicable and cannot
be adopted, wholly or partially, by another jurisdiction; or

(e) That a department certification under RCW 36.70A.735(1)(c) is erroneous.

(2) A petition may be filed only by: (a) The state, or a county or city that plans under this chapter; (b)
a person who has participated orally or in writing before the county or city regarding the matter on
which a review is being requested; (c) a person who is certified by the governor within sixty days of
filing the request with the board; or (d) a person qualified pursuant to RCW 34.05.530.

(3) For purposes of this section "person" means any individual, partnership, corporation, association,
state agency, governmental subdivision or unit thereof, or public or private organization or entity of any
character.

(4) To establish participation standing under subsection (2)(b) of this section, a person must show
that his or her participation before the county or city was reasonably related to the person's issue as
presented to the board.

(5) When considering a possible adjustment to a growth management planning population projection
prepared by the office of financial management, the board shall consider the implications of any such
adjustment to the population forecast for the entire state.

The rationale for any adjustment that is adopted by the board must be documented and filed with the
office of financial management within ten working days after adoption.

If adjusted by the board, a county growth management planning population projection shall only be
used for the planning purposes set forth in this chapter and shall be known as the "board adjusted
population projection.” None of these changes shall affect the official state and county population
forecasts prepared by the office of financial management, which shall continue to be used for state
budget and planning purposes.

[2011 ¢ 360§ 17;2010c 211 § 7; 2008 ¢ 289 § 5; 2003 ¢ 332 § 2; 1996 ¢ 325 § 2; 1995 ¢ 347 § 108;
1994 ¢ 249 § 31; 1991 sp.s. ¢ 32§ 9]
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Notes:
*Reviser's note: RCW 36.70A.5801 expired January 1, 2011.

Effective date -- Transfer of power, duties, and functions -- 2010 ¢ 211: See notes following
RCW 36.70A.250.

Findings -- 2008 c 289: "(1) The legislature recognizes that the implications of a changed climate
will affect the people, institutions, and economies of Washington. The legislature also recognizes that
it is in the public interest to reduce the state's dependence upon foreign sources of carbon fuels that
do not promote energy independence or the economic strength of the state. The legislature finds that
the state, including its counties, cities, and residents, must engage in activities that reduce
greenhouse gas emissions and dependence upon foreign oil.

(2) The legislature further recognizes that: (a) Patterns of land use development influence
transportation-related greenhouse gas emissions and the need for foreign oil; (b) fossil fuel-based
transportation is the largest source of greenhouse gas emissions in Washington; and (c) the state
and its residents will not achieve emission reductions established in *RCW 80.80.020 without a
significant decrease in transportation emissions.

(3) The legislature, therefore, finds that it is in the public interest of the state to provide appropriate
legal authority, where required, and to aid in the development of policies, practices, and
methodologies that may assist counties and cities in addressing challenges associated with
greenhouse gas emissions and our state's dependence upon foreign oil." [2008 ¢ 289 § 1.]

*Reviser's note: RCW 80.80.020 was repealed by 2008 ¢ 14 § 13.

Application -- 2008 ¢ 289: "This act is not intended to amend or affect chapter 353, Laws of
2007." [2008 c 289 § 6.]

Intent -- 2003 ¢ 332: "This act is intended to codify the Washington State Court of Appeals
holding in Wells v. Western Washington Growth Management Hearings Board, 100 Wn. App. 657
(2000), by mandating that to establish participation standing under the growth management act, a
person must show that his or her participation before the county or city was reasonably related to the
person's issue as presented to the growth management hearings board." [2003 ¢ 332 § 1.]

Severability -- Effective date -- 1996 ¢ 325: See notes following RCW 36.70A.270.

Finding -- Severability -- Part headings and table of contents not law -- 1995 ¢ 347: See
notes following RCW 36.70A.470.

Severability -- Application -- 1994 ¢ 249: See notes following RCW 34.05.310.
Definitions: See RCW 36.70A.703.
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RCW 36.70A.3201
Growth management hearings board — Legislative intent and
finding.

The legislature intends that the board applies a more deferential standard of review to actions of
counties and cities than the preponderance of the evidence standard provided for under existing law. In
recognition of the broad range of discretion that may be exercised by counties and cities consistent with
the requirements of this chapter, the legislature intends for the board to grant deference to counties and
cities in how they plan for growth, consistent with the requirements and goals of this chapter. Local
comprehensive plans and development regulations require counties and cities to balance priorities and
options for action in full consideration of local circumstances. The legislature finds that while this
chapter requires local planning to take place within a framework of state goals and requirements, the
ultimate burden and responsibility for planning, harmonizing the planning goals of this chapter, and
implementing a county's or city's future rests with that community.

[2010c 211 § 12, 1997 c 429 § 2]

Notes:

Effective date -- Transfer of power, duties, and functions -- 2010 ¢ 211: See notes following
RCW 36.70A.250.

Prospective application -- 1997 c 429 §§ 1-21: "Except as otherwise specifically provided in
RCW 36.70A.335, sections 1 through 21, chapter 429, Laws of 1997 are prospective in effect and
shall not affect the validity of actions taken or decisions made before July 27, 1997." [1997 ¢ 429 §
53]

Severability -- 1997 ¢ 429: "If any provision of this act or its application to any person or
circumstance is held invalid, the remainder of the act or the application of the provision to other
persons or circumstances is not affected.” [1997 ¢ 429 § 54.]
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RCW 36.70C.030
Chapter exclusive means of judicial review of land use decisions —
Exceptions.

(1) This chapter replaces the writ of certiorari for appeal of land use decisions and shall be the
exclusive means of judicial review of land use decisions, except that this chapter does not apply to:

(a) Judicial review of:
(i) Land use decisions made by bodies that are not part of a local jurisdiction;

(i) Land use decisions of a local jurisdiction that are subject to review by a quasi-judicial body
created by state law, such as the shorelines hearings board or the growth management hearings board;

(b) Judicial review of applications for a writ of mandamus or prohibition; or

(¢) Claims provided by any law for monetary damages or compensation. If one or more claims for
damages or compensation are set forth in the same complaint with a land use petition brought under
this chapter, the claims are not subject to the procedures and standards, including deadlines, provided
in this chapter for review of the petition. The judge who hears the land use petition may, if appropriate,
preside at a trial for damages or compensation.

(2) The superior court civil rules govern procedural matters under this chapter to the extent that the
rules are consistent with this chapter.

[2010 1st sp.s. ¢ 7 § 38; 2003 ¢ 393 § 17; 1995 ¢ 347 § 704.]

Notes:
Effective date -- 2010 1st sp.s. ¢ 26; 2010 1st sp.s. ¢ 7: See note following RCW 43.03.027.
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Chapter 14.402
Amendments

14.402.000 Purpose and Intent
The purpose and intent of this chapter to provide procedures whereby the Zoning Code (Title 14),
including the official text and maps, may be amended consistent with the Comprehensive Plan.

14.402.040 Criteria for Amendment
The County may amend the Zoning Code when one of the following is found to apply.

1. The amendment is consistent with or implements the Comprehensive Plan and is not detrimental
to the public welfare.

2. A change in economic, technological, or land use conditions has occurred to warrant modification
of the Zoning Code.

3. An amendment is necessary to correct an error in the Zoning Code.

4. An amendment is necessary to clarify the meaning or intent of the Zoning Code.

5. An amendment is necessary to provide for a use(s) that was not previously addressed by the
Zoning Code.

6. An amendment is deemed necessary by the Commission and/or Board as being in the public
interest.

14.402.060 Amendment Procedures — Zoning Map, Site-Specific Zone Reclassification

1. Applicability:
The procedures in this section shall apply to zoning map amendments consisting of a site-specific
zone reclassification involving a specific parcel(s), and to change of conditions to a site specific
zone reclassification. This section does not apply to zoning map amendments that implement a
subarea or neighborhood plan.

2. |Initiation:
Site-specific zone reclassifications may be initiated by the owner(s) of the subject parcei(s), subject
to such application fees as set by the Board.

3. Procedures:
A site-specific zone reclassification is subject to the procedural requirements for a Type Hl project
permit application as set forth in Title 13 (Application Review Procedures) of the Spokane County
Code. A Type ll permit requires a public hearing before the Hearing Examiner.

4. Limitations:
No application for a site-specific zone reclassification or change of conditions that has been acted
upon by the Hearing Examiner or Board shall be accepted for a similar reclassification or change
of conditions for a period of 12 months from the final decision "Similar reclassification” for the
purpose of this section is a site-specific zone reclassification for substantially the same land area,
zone, land use and intensity of development as previously applied for. "Similar change of
conditions"” for the purpose of this section is a change of conditions for substantially the same
alteration or addition to a condition of approval or site plan approved for a site-specific zone
reclassification. The Director shall make the determination of similar reclassification or change of
conditions as an administrative determination.

5. Criteria for approval
A site-specific zone reclassification may be approved when all of the following criteria are met.
a. The zone reclassification bears a substantial relationship to the public health, safety, or
welfare.
b. The zone reclassification implements the Comprehensive Plan, or a substantial change in
circumstances has occurred since the subject parcel was last zoned.
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